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4.8 – A - Preliminary Matters

4.8 - Part A1 - A Brief Guide to Standing Orders
Paragraph

Subject

A1 - 1

Introduction

A1 - 2

Basic Principles

A1 - 3

Relevant Contracts

4.8 - A1 – 1

Introduction

A1 - 1.1 A contract is a legally binding agreement between two parties. It involves one party
making an offer; the other party accepting that offer; the capacity of the parties to enter
into the contract; a consideration (usually the price) being agreed and an intention to be
legally bound. They can be simple (the purchase of a pencil is a simple contract) or
extremely complex (such as a large PFI project). Contracts can be either oral or written
and it is important to remember that both are enforceable.

All contracts (including

purchases and sales) entered into by, or on behalf of, the Council are subject to internal
controls through these Standing Orders. In addition, an Executive Director and the Chief
Financial Officer are empowered to issue practice notes to secure good practice which
shall be read and construed as if they formed part of these Standing Orders.
A1 - 1.2 These Standing Orders (issued in accordance with section 135 of the 1972 Local
Government Act) are intended to promote good practice and public accountability and
deter corruption. Following the rules is the best defence against allegations that a
contract has been made incorrectly or fraudulently.
A1 - 1.3 Officers responsible for entering into contracts, purchasing or disposal must comply with
Standing Orders; the Code of Conduct; the Anti-Fraud Corruption Strategy; and with all
UK and European Union binding legal requirements. Officers must ensure that any
Agents, Consultants and contractual partners acting on their behalf also comply.
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A1 - 1.4 These documents lay down minimum requirements and a more thorough procedure may
be appropriate for a particular contract. Similarly, it may not always be appropriate to
make use of an exemption – Part A4 even if one might apply or be granted.
A1 - 1.5 For the purposes of these rules, where there is a requirement for communication to be in
writing, this shall be deemed to include e-mail and fax transmissions as well as hard copy.

4.8 - A1 - 2

Basic Principles

A1 - 2.1 All contractual, purchasing and disposal procedures need to:
■

achieve Best Value for public money spent

■

be consistent with the highest standards of integrity

■

ensure fairness in allocating public contracts

■

comply with all legal requirements

■

ensure that Non-commercial Considerations do not influence any Contracting
Decision

■

support the Council’s corporate and departmental aims and policies

■

comply with the Council’s corporate Procurement Strategy and competition policy.

4.8 - A1 - 3

Relevant Contracts

A1 - 3.1 All Relevant Contracts must comply with the Tendering procedures (set out in Part C).

A1 – 3.2 A Relevant Contract is any arrangement made by, or on behalf of, the Council for the
carrying out of works; for the supply of goods, materials or for the provision of services.
These include arrangements for:
■

the supply or disposal of goods

■

the hire, rental or lease of goods or equipment

■

the delivery of services, including (but not limited to) those related to:
■

the recruitment of staff

■

land and property transactions

■

financial and consultancy services.

A1 - 3.3 The following are not Relevant Contracts:
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■

contracts below £50,000 (which are covered by Financial Regulations)

■

contracts of employment which make an individual a direct employee of the
authority, or

■

agreements regarding the acquisition, disposal, or transfer of land (for which
Financial Regulations shall apply).

Good Practice

■

Follow the rules if you enter into a contract, purchase goods or
services or order building work.

■

Take all necessary legal, financial and professional advice.

■

Declare any personal financial interest in a contract. Corruption is a
criminal offence.

■

Conduct any Best Value review and appraise the purchasing need.

■

Check whether there is an existing Corporate Contract you can
make use of before undergoing a competitive process.

■

Normally allow at least four weeks for submission of bids (not to be
submitted by fax or e-mail).

■

Keep bids confidential.

■

Complete a written contract or Council order before the supply or
works begin.

■

Identify a contract manager with responsibility for ensuring the
contract delivers as intended.

■

Keep records of dealings with suppliers.

■

Assess each contract afterwards to see how well it met the
purchasing need and Value for Money requirements.
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4.8 - Part A2 - Authorisations and Officer Responsibilities
Paragraph

Subject

A2 - 1

Authorisations

A2 - 2

Officer Responsibilities

4.8 - A2 – 1

Authorisations

A2 - 1.1 Responsible Officers must, in the first instance, be satisfied that there is Authority to enter
into the contract.
A2 – 1.2 Authority can be obtained either by
A2 – 1.2.1

a resolution of Full Council

A2 – 1.2.2

a resolution of Cabinet or

A2 – 1.2.3

an officer who has delegated authority.

A2 - 1.3 All reports relating to work for which Tenders are to be sought should recommend, “The
Executive Director (or appropriate officer) be authorised to accept the most economically
advantageous Tender”.

Note

Standing Order C8 (Acceptance of Tenders and Award of Contract) sets out
the requirements for awarding a contract but can be summarised:
Tenders within the Council’s budget
Executive Directors can accept the lowest or most economically
advantageous Tender provided that the cost can be accommodated within
the Council’s budget.
Tenders over the Council’s budget
Lowest Tenders which cannot be accommodated within the Council’s budget
may only be awarded with the approval of Cabinet or Full Council or by the
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Executive Director (Resources) (in consultation with the Leader and Cabinet
member).
Tenders which are not the lowest may only be awarded with the approval of
Cabinet or Full Council.

Contracts likely to exceed the EU threshold
Contracts likely to exceed the EU threshold must also be approved by
Cabinet or Full Council.

4.8 - A2 - 2

Officer Responsibilities

A2 - 2.1 Officers
A2 - 2.1.1

Officers responsible for entering into contracts, purchasing or disposal must

comply with Standing Orders, the Code of Conduct, the Anti-Fraud Corruption Strategy,
and with all UK and European Union binding legal requirements.
A2 – 2.1.2

Responsible Officers must ensure that any Partners, Agents, Consultants

and contractual partners acting on their behalf also comply.
A2 – 2.1.3

Responsible Officers must:

■

keep the records required by Standing Order A7 (Record Keeping)

■

take all necessary legal, financial and professional advice.

■

follow any good practice guides issued by the Council

A2 – 2.1.4

When any employee either of the authority or of a service provider may be

affected by any transfer arrangement, Responsible Officers must ensure that the Transfer
of Undertaking (Protection of Employment) (TUPE) issues are considered and obtain
legal advice before proceeding with inviting Tenders or Quotations.
A2 - 2.2 Executive Directors
A2 - 2.2.1

Executive Directors must:

■

ensure that their staff comply with Standing Order A2 (Officer Responsibilities)

■

keep registers of:
■

contracts completed by signature, rather than by the Council’s seal (see
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Standing Order C4 (Contract formalities)) and arrange their safekeeping on
Council premises
■

exemptions recorded under Standing Order A4 (exemptions).

Note

Financial Regulations state:

Any major organisation requires a set of clearly understood rules and
regulations for the management of its financial affairs. Section 151 of the
Local Government Act (LGA) 1972 places a duty on the Council to make
arrangements for the proper administration of its financial affairs, including
the appointment of a Chief Financial Officer.

Section 114 of the 1988 LGA requires the Chief Financial Officer to report
to the Council if the authority, one of its committees, the Cabinet or one of
its officers:
■

Has made – or is about to make – a decision which has or would result
in unlawful expenditure;

■

Has taken, or is about to take, an unlawful action which has or would
result in a loss or deficiency to the authority; or

■

Is about to make an unlawful entry in the Council’s accounts.

In addition, the Chief Financial Officer is under a duty to report to Council if
it appears that the expenditure of the authority incurred (including
expenditure it proposes to incur) in a financial year is likely to exceed the
resources (including sums borrowed) available to it to meet that
expenditure.

No item shall be placed on an agenda without obtaining the Chief Financial
Officer's assessment of its financial implications. Any report containing new
proposals shall include independent financial implications as assessed by
the Chief Financial Officer.
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Chief Financial Officer – shall be the responsible officer for the proper
administration of the financial affairs of the Council in accordance with
Section 151 of the Local Government Act 1972 and all accounting
procedures, systems and records of the Council and its officers shall be
determined by the Chief Financial Officer.
■

provision of financial advice for service delivery, strategic planning and
policy making across the authority;

■

provision of advice on the optimum use of available resources on the
management of capital and revenue budgets;

■

provision of financial management information;

■

preparation of statutory and other account, associated grant claims
and supporting records;

■

provision of an effective internal audit function and assistance to
management in providing safe and efficient financial arrangements;

■

provision of effective income collection and payments systems;

■

advising on treasury, investment and cash-flow management; and

■

advising on the safe custody of assets, including risk management and
insurance.

The Chief Financial Officer may report any breach of Financial Regulations
to the Governance and Audit Board.

Deputy Section 151 Officer - Section 114 of the 1988 LGA also requires
the Chief Financial Officer to nominate a properly qualified member of staff
to deputise, should the Chief Financial Officer be unable to perform the
duties under Section 114 personally.

Executive Directors are responsible for ensuring that:
■

Existing and new employees are informed of their responsibilities
under Financial Regulation, Financial Procedure and Standing Orders
relating to Contracts rules and are familiar with these documents.

■

Everyone in their department follows all Financial Regulations and
Standing Orders relating to Contracts.

■

Only the Council’s corporate systems are used for financial
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transactions.
■

Relevant records are maintained and retained.

■

All reports, including those seeking approval under delegated powers,
record their resource implications, and that these are agreed in
advance by the Chief Financial Officer. In particular, any report
containing

new proposals

includes

an

independent

financial

assessment by the Chief Financial Officer.
■

Consultation takes place with the Chief Financial Officer on any matter
that is liable materially to affect the finances of the Council, before any
commitment is incurred or a bid for external funding is made.

■

Value for money is secured in relation to their activities and for
achieving financial performance targets in accordance with Best Value
principles.

■

Business Unit Managers provide services that meet the Council’s
overall policy objectives.

Business Unit Managers are responsible for ensuring the delivery of
services by their respective Business Units and the day to day provision of
services and the management of the associated budget. This includes
ensuring that staff comply with Financial Regulations in performance of their
duties.
(Note: ‘Business Unit Managers’ also includes managers and/or team
leaders with budget and/or staff responsibilities.)

All Executive Directors and Managers shall be responsible for ensuring
that all employees within their respective departments comply with all
Standing Orders relating to Contracts, Financial Regulations, Financial
Procedures and any other financial instructions the Chief Financial Officer
may issue from time to time.
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4.8

Part A3

Determining the Type of Contract

Paragraph

Subject

A3 - 1

Type of Contract

A3 - 2

Calculating the Total Value of Contracts

A3 - 3

Aggregation Rules

A3 - 4

Mixed Contracts

A3 - 5

Procedure to be Followed

4.8 – A3 – 1

Types of Contract

A3 – 1.1 The Council enters into a wide range of contracts:■

Works contracts (eg building repairs, joinery, drainage work)

■

Services contracts where the Council requires the contractor to provide a service
(eg the appointment of consultants, grounds maintenance)

■

Supply contracts (eg the purchase or hire of goods)

■

Sales of equipment and assets

■

On very rare occasions other types of contract under EU procurement rules for
which specialist advice is always needed (for example, Framework Agreements,
Competitive Dialogue and Dynamic Purchasing Systems). Appendix 6 gives more
information about these procedures. The Chief Legal Officer must be contacted in
advance.

A3 – 1.2 The terminology (such as ‘Works contracts’ or ‘Services contracts’) used becomes
important when the Total Value of the contract exceeds European thresholds.

4.8 – A3 – 2

The Value of the Contract

A3 – 2.1 Calculating the value of the proposed contract is essential. The level of regulation for any
particular contract will depend on its Total Value.

This is the whole of the value or

estimated value (in money or equivalent value) for a single contract, purchase or disposal
calculated as follows:

Page | 369

■

fixed period - where the contract is for a fixed period, by taking the total price to be
paid or which might be paid during the whole of the period

■

recurrent transactions - where the purchase involves recurrent transactions for the
same type of item, by aggregating the value of those transactions in the coming 12
months

■

uncertain duration - where the contract is for an uncertain duration, by multiplying
the monthly payment by 48

■

for feasibility studies, the value of the scheme or contracts which may be awarded
as a result

A3 – 2.2 The calculation of the Total Value is subject to the Aggregation Rules set out below.

4.8 – A3 – 3

Aggregation Rules

A3 – 3.1 In general, it is not permissible to enter into a series of contracts to try to reduce the Total
Value of a proposed contract. Under EU procurement rules it is prohibited.
A3 – 3.2 Where there is a single requirement for the supply of goods, provision of services or carry
out of works, but a number of contracts are being awarded to fulfil that requirement the
Total Value of each contract is the aggregate value (or expected aggregate value) of all
of the contracts (but excluding any small contracts which are covered by A3 – 3.3 below)

Example

The Council plans to enter into 5 separate contracts for
maintenance work (ie services) at the same time or within a short
timescale. The estimated value of all 5 contracts needs to be
aggregated (added together) (subject to the exclusion of any
small contracts) to determine the Total Value of each contract
and to work out which rules apply.
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A3 – 3.3

The aggregation rule set out in A3 – 3.2 need not be applied where the proposed contract
is a small contract and is below the threshold for small lots and the aggregate of each
such (small) contract is less than 20% of the value of all of the contracts needed to fulfil
the requirement.
Example

The Council plans to enter into 5 separate contracts for
maintenance work (ie services). Of these, 2 contracts are of
small value and are below the small lots threshold. One is worth
7% of the estimated total amount (of all 5 of the contracts added
together) and the other is worth 9% – so together totalling less
than 20% of the total amount. Both these small contracts need
not be aggregated. The other 3 contracts need to be aggregated
to determine the Total Value of each of those 3 contracts.

A3 – 3.4 Where there is a requirement over a period of time for goods or services and the Council
enters into either a series of contracts or a contract which is under its terms renewable
the Total Value is calculated by taking the aggregate of the value of all the contracts which
have similar characteristics and are for the same type of supply or services during the last
financial year or previous 12 months and adjust for any expected change for the
following12 months.

Example

The supply of stationery whereby in the previous 12 months there
were 3 separate contracts for items from the same supplier. The
value of each of those would be aggregated (added together) and
form the basis for the contract for the forthcoming year.

A3 – 3.5 Where there is an unknown or unquantifiable requirement over a period of time for goods,
services or works where, depending on future events, the Council may need to enter into
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either one or a series of contracts the Total Value should also calculated by taking the
aggregate of the value of all the contracts which have similar characteristics and are for
the same type of works or services during the last financial year or previous 12 months
and adjust for any expected change for the following12 months.

Example

One or more possible contracts for reactive works or maintenance
whereby in the previous 12 months there were 3 separate contracts
for maintenance with the same contractor. The value of each of
those would be aggregated (added together) and constitute the
Total Value of the proposed contract
.

4.8 – A3 – 4

Mixed Contracts – EU Procurement Contracts

Occasionally, an EU contract may be a ‘mixed’ contract. In other words, it has elements
from two or more different types of contract (for example, a contract for the hire of vehicle
and vehicle maintenance). Whichever element has the greater value will determine the
rules which need to be followed. The following table may assist:

Purposes of contract

Relevant rules

Supply/hire of goods and their

Supply contract

siting
Software

Probably a supply contract (unless
software is being designed specifically
for the Council, in which case it is
likely to be a services contract)

Mixed services and supply

Whichever element is of greater value

Mixed works and services

Whichever element is of greater value

Mixed works and supply

Whichever element is of greater value
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4.8 – A3 – 5

Procedure to be Followed

A3 – 5.1 If the Total Value of the contract (taking into account any Aggregation) is:
A3 – 5.1.1

less than £50,000 the contract is subject to Financial Regulations.

A3 – 5.1.2

£50,000 or more the contract is subject to Tendering procedures.

A3 – 5.1.3

over the EU threshold, the EU procurement rules will apply.

Guidance Note

For exemptions see Standing Order A4.

For the thresholds and guidance on which rules apply see Appendix 2.

If you need to obtain Quotations see Part B

If you need to go to Tender see Part C.
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4.8

Part A4

Exemptions

Paragraph

Subject

A4 - 1

Basic Principles

A4 - 2

Exemptions from Tendering Process
Contracts over £50,000
EU Contracts
Emergencies
Special Circumstances

A4 - 3

Exemptions Relating to Quotations
Contracts with a Total Value exceeding £2,000 but less than
£50,000
Contracts with a Total Value of £2,000 or less
Emergencies

A4 - 4

4.8 – A4 – 1

Purchasing Consortia
Basic Principles

A4 - 1.1 The procedures for the award of contracts and the requirement to obtain Quotations or
seek Tenders as set out in these Standing Orders must be followed unless an exemption or waiver
is approved.
A4 - 1.2 No assumption should be made that an exemption will apply until it has been granted.

A4 – 1.3 The use of a purchasing consortium may be a convenient way of achieving the
competition requirements without having to follow all of the procedures set out in these Standing
Orders (see Standing Order A4-4).

Guidance Note

Contracts over £50,000
There are two types of exemption from Tendering procedures:
a) Unforeseeable emergencies (see Standing order A4 -2.4)
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b) Special circumstances (see Standing Order A4 – 2.5)

Contracts below £50,000
There are two types of exemption relating to Quotations:
a) Unforeseeable emergencies (see Financial Regulation E8)
b)

Where it is impractical to seek the required number of Quotations (see
Financial Regulation E9)

4.8 – A4 – 2

Exemptions from Tendering Procedures (Contracts over £50,000)

A4 - 2.1 General
An exemption may be available in an emergency or where there are special
circumstances. Waivers may be approved by Council, the Cabinet or an Executive
Director duly authorised by the Council or Cabinet.

Any waivers approved by an

Executive Director must be referred to the Cabinet and recorded in the minutes.

A4 - 2.2 Where a proposed contract is likely to exceed the EU Threshold, an Executive Director
has no delegated powers and the matter has to be determined by the Cabinet or Council
(see Standing Order A2).

A4 - 2.3 If the EU Procedures apply no exemption can be used except in accordance with those
procedures.
A4 - 2.4 Exemption - Unforeseeable emergencies

A4 - 2.4.1 Where an exemption is necessary because of an unforeseeable emergency involving
immediate risk to persons, property or serious disruption to Council services, the
Responsible Officer and the Chief Financial Officer may jointly approve the exemption but
the Responsible Officer must prepare a report for the next Cabinet to support the action
taken.
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A4 - 2.4.2 The exemption set out in Standing Order A4 – 2.4 is not available if the emergency has
arisen as a result of any previous inaction or any lack of foresight on the part of the Council
or officers.

Guidance Note

The purpose of Standing Order A4 - 4 is to allow officers to get work done in
a genuine emergency provided the cause of the emergency is unforeseen.
This will cover so called ‘acts of God’, severe weather, landslides, fires and
other disasters. Standing Order A4 - 4 cannot be used where the emergency
has arisen due to inaction on the part of officers or was foreseeable.

In the following examples Standing Order A4 - 4 cannot be used:
•

Where officers have forgotten to carry out repair work and the repairs are
becoming urgent

•

Where contract procedures have not been followed and time is running
out for the letting of the contract

•

Where officers were aware of the likelihood of a problem occurring but
didn’t take the necessary steps in time

Officers dealing with the emergency should seek to contact their Executive
Director or Managers and get the necessary approvals before relying on this
exemption, but in exceptional circumstances and in a genuine emergency it
may not be possible to do so. In such cases the officer must contact their
Executive Director or Manager at the first opportunity.

Provided that the officer concerned acts reasonably and complies with
Standing Order A4 - 4, the actions taken will be authorised.

A4 - 2.5 Exemption - Special Circumstances

A4 - 2.5.1 In exceptional cases if there are special circumstances which would justify the normal
Tendering procedures not being followed, the Responsible Officer and the Chief Financial
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Officer may jointly approve the exemption but the Responsible Officer must prepare a
report to Cabinet to justify the action taken.
A4 - 2.5.2 In approving the exemption set out in Standing Order A4 - 2.5.1 the Responsible Officer
and the Chief Financial Officer must be satisfied that the circumstances are exceptional
and that the Council will not be acting anti-competitively.

Regard must be had to

expenditure on similar contracts in the previous financial year and the likelihood of such
contracts being required in the current financial year.
A4 - 2.5.3 Where there is an unknown or unquantifiable requirement over a period of time for goods,
services or works the Responsible Officer should maintain a select list of suitable
contractors and must review it each year. Expressions of interest in being included on
select lists must be sought by way of advertisement.
A4 - 2.5.4 The Responsible Officer must seek to ascertain the Total Value of each proposed
contract. Where this is not possible the Responsible Officer must obtain from each
contractor on the select list a schedule of the cost of labour and materials, likely expenses
and disbursements (or the daily rate or hourly rate of any such work) and any additional
costs
A4 - 2.5.5 If the Responsible Officer cannot accurately estimate the likely cost of the work, the
Executive Director (Resources) must be consulted.
A4 - 2.5.6 The Responsible Officer must have regard to the most efficient procurement process in
relation to a series of work for one contractor.
A4 - 2.5.7 If the Responsible Officer considers that a contractor should be chosen other than by way
of the lowest price then quality may, provided that the Chief Financial Officer has agreed
a process beforehand, be incorporated into the proposal or brief.
A4 - 2.5.8 A note will be placed on each project’s file stating:
•

Why it was not practicable to seek tenders in relation to the work

•

The justification for selecting the contractor and how this was met

•

The names of officers and/or members involved in the selection process.

Guidance Note

The ‘special circumstances’ exemption referred to in Standing Order A4 –
2.5 is widely drafted and may include, for example, cases where:
•

it is impractical to seek the required number of tenders (for example
where the contract is of such a specialised nature that it is almost
certain that the tendering process would result in a very limited
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response from contractors).
•

tenders have already been sought in accordance with Standing Orders
but insufficient expressions of interest have been received.

•

Where there is an unknown or unquantifiable requirement over a
period of time for goods, services or works and, depending on future
events, the Council may need to enter into one or more contracts at
short notice.

Emergencies do not constitute special circumstances - emergencies are
specifically covered in Standing Order A4 – 2.4.

Where an exemption is being sought on the basis of an unknown or
unquantifiable requirement, that requirement must be genuinely unknown or
unquantifiable. If the requirement for a contract is known in advance or if
the Total Value can be estimated or calculated in advance the normal
aggregation rules apply and the contract should be tendered in the normal
way (Standing Order A3 - 3.5)
A good example of ‘an unknown or unquantifiable requirement’ is that of
reactive maintenance which officers cannot plan in advance or know if, or
when, expenditure might be needed.

If there has been a regular

requirement for reactive maintenance of the same type then it is less likely
that this exemption will be appropriate.

4.8 – A4 –3

Exemptions Relating to Quotations

A4 - 3.1 Contracts with a Total Value exceeding £2,000 but less than £50,000

General rule

A4 - 3.1.1 Under Financial Regulation E3, where the value of a single order, or a series of similar
orders, exceeds £2,000, then written quotations from 3 separate suppliers must be
obtained (for emergencies see A4 - 3.4 below). Executive Directors may accept the
lowest quotation provided the cost can be accommodated within the Council’s budget.
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Provided the Chief Financial Officer has agreed a process beforehand, quality may be
incorporated into the assessment of the quotation. A quotation other than the lowest may
only be awarded after the Chief Financial Officer has examined the assessment.
Exemption

A4 - 3.1.2 Under Financial Regulation E9, where the Executive Director considers it impracticable
to seek the required number of quotations, Financial Regulation

E3 (orders above

£2,000) may be waived subject to prior agreement with the Chief Financial Officer.
Arrangements shall then be in accordance with procedures agreed with the Chief
Financial Officer.
A4 - 3.2 Contracts with a Total Value of £2,000 or less

A4 - 3.2.1 Where the value of a single contract or order, or a series of similar contracts or orders, is
£2,000 or below there is no requirement to obtain quotations from separate suppliers.
Nevertheless, Financial Procedures must be followed.

The Responsible Officer must

apply due diligence to protect the use of the Council’s resources.
A4 - 3.3 Emergencies

A4 - 3.3.1 Under Financial Regulation E8 the requirement to obtain written quotations from 3
separate suppliers (for contracts over £2,000) may be waived in the event of an
emergency arising from an unforeseen circumstance such that standard consultation
requirements are impracticable (see Guidance Note below). The value of the single
contract or order, or a series of similar orders, shall not exceed £10,000. Both the incident
and the action taken shall be reported to the Council's Duty Officer on call. The Manager
within whose remit the emergency arises must prepare a written note justifying the action
for their Executive Director. A signed copy of the note, in a format to be agreed by the
Chief Financial Officer, shall be sent to the Chief Financial Officer.

A4 - 3.3.2 The exemption set out in Financial Regulation E8 is not available if the emergency has
arisen as a result of any previous inaction or any lack of foresight on the part of the Council
or officers.
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Guidance Note

The purpose of Financial Regulation E8 is to allow officers to get work done
in a genuine emergency provided the cause of the emergency is
unforeseen.

This will cover so called ‘acts of God’, severe weather,

landslides, fires and other disasters.

Financial Regulation E8 cannot be used where the emergency has arisen
due to inaction on the part of officers or was foreseeable. In the following
examples Financial Regulation E8 cannot be used:
•

Where officers have forgotten to carry out repair work and the repairs
are becoming urgent

•

Where contract procedures have not been followed and time is running
out for the letting of the contract

•

Where officers were aware of the likelihood of a problem occurring,
but didn’t take the necessary steps in time

Officers dealing with the emergency should seek to contact their Executive
Director or Managers and get the necessary approvals before relying on
this exemption, but where there is a genuine emergency it may not be
possible to do so. Provided that the officer concerned acts reasonably and
complies with Financial Regulation E8, the actions taken will be authorised.

4.8 - A4 - 4

Purchasing Consortia

A4 - 4.1 All purchases made via a local authority purchasing and distribution consortium (see
Standing Order A6) are deemed to comply with these Standing Orders and no exemption
is required. However, purchases above the EU Threshold must be let under the EU
Procedure, unless the consortium has satisfied this requirement already by letting their
contract in accordance with the EU Procedures on behalf of the authority and other
consortium members.
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A4 - 4.2 Any contracts entered into through collaboration with other local authorities or other public
bodies, where a competitive process has been followed that complies with the Standing
Orders of the leading organisation, will be deemed to comply with these Standing Orders
and no exemption is required.
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4.8

Part A5

Specifying the Work

4.8 – A5 – 1It is important to assess at the very outset, exactly what the subject matter of the
contract is to be. In many cases, it will be a simple exercise (e.g. the purchase of a
particular number of items of stationary). In other cases, it will be more complicated.

4.8 – A5 – 2 If the contract is required to be put out to Tender under these Standing Orders or is
subject to EU procurement rules, there will be a timetable to follow and a formal contract
(including a detailed specification) will need to be prepared during the process.

4.8 – A5 – 3 Preliminary work carried out at the outset to identify exactly what the contractor will
be expected to provide will make the process simpler and will significantly reduce the
likelihood of mistakes being made.

4.8 – A5 – 4 Officers need to be aware of the requirements of the Public Services (Social Value)
Act 2012 which requires authorities to take social value matters into account (i.e. the
potential benefits to the community) when undertaking procurement exercises.
Depending on the nature of the proposed contract, a consultation process with potential
stakeholders may be required to ascertain their requirements. This requirement is closely
linked to, but is additional to, the requirement to comply with best value and equalities
legislation.
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4.8

Part A6

Partnerships & Procurement Groups

Paragraph

Subject

A6 - 1

What are Partnerships?

A6 - 2

What are Procurement and Purchasing Consortia?

A6 - 3

Partnership and Collaborative Procurement Contracts

4.8 – A6– 1

What are Partnerships?

A6 - 1.1 Partnerships are being increasingly used as a delivery mechanism for existing and new
services and funding streams. As a partner the Council is responsible for the financial
regularity, probity and value for money of the funding streams involved. It is important that
appropriate procedures are put into place to protect the Council as far as is practicably
possible. To this end it should be normal practice for the Council to enter into legal
agreements on behalf of partnerships.
A6 - 1.2 Examples of partnerships are set out in the Financial Regulations and include:
•

Executive Partnerships - where the partnership itself purchases the works and
services needed for the purposes of the partner.

•

Advisory Partnerships - where the partnership meets to discuss and agree what
each partner is to do to meet the collective objectives of the partnership. Each
individual partner should then go away and implement the decisions made through
its existing organisational structures. Advisory partnerships procure few works or
services directly themselves.

•

Practical Working Arrangements - where two parties or more introduce procedures
that all parties will use to meet their aims.

•

Partnering Contracts - a combination of a traditional contracting arrangement and
partnership principles (i.e. working together with the other party, rather than an
adversarial relationship). A legal contract is made between two parties, but there is
scope to resolve issues and alter the focus of the contract through joint working.

•

Legal Contractual Partnerships – where the Council enters into a legal, contractual
partnership arrangement. Usually subject to formal legal contracts.

•

Client/Contractor relationship

•

Internal Partnerships - partnerships within the Council where teams from across the
authority are working together on specific projects.
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4.8 – A6 - 2

What are Procurement and Purchasing Consortia?

A6 - 2.1 Procurement consortia are now becoming commonplace. These are partnerships which
have formed, usually with a view to purchasing goods.

The contracts are usually

administered by one of the constituent bodies with a view to all the other members being
able to make purchases under the authority of the procurement consortium.

The

consortia can, by reason of their ‘purchasing power’ acquire goods cheaper than the
individual partner organisation.
A6 - 2.2 A number of the consortia offer e-procurement to their members. This enables purchases
to be made via electronic means (eg on the internet).

4.8 – A6 - 3

Partnership and Collaborative Procurement Contracts

A6 - 3.1 In order to secure Value for Money, the authority may enter into collaborative
procurement arrangements. Executive Directors and Assistant Directors must consult the
Chief Financial Officer and the Chief Legal Officer where the purchase is to be made
using collaborative procurement arrangements with another local authority, government
department, statutory undertaker or public service purchasing consortium. Before
entering into any such collaborative procurement arrangement, the Council needs to be
satisfied that the organisation will be competitive.
A6 - 3.2 Any contracts entered into through collaboration with other local authorities or other
public bodies, will be deemed to comply with these Standing Orders and no exemption
will be required provided that a competitive process which complies with the Standing
Orders of the leading organisation has been followed. In all cases the procedures set out
in Financial Regulations must be followed.
A6 - 3.3 Purchases above the EU Threshold must be let under the EU Procedure, unless the lead
consortium has satisfied this requirement already by letting their contract in accordance
with the EU Procedures on behalf of the authority and other consortium members.
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A6 - 3.4 The use of e-procurement technology does not negate the requirement to comply with
all elements of these contract procurement rules, particularly those relating to competition
and Value for Money.

Guidance Note

Financial Regulation E19 must be adhered to if goods are to be purchased
via electronic means.
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4.8

Part A7

Record Keeping

Paragraph

Subject

A7 - 1

Contracts with a Total Value less than £50,000

A7 - 2

Contracts with a Total Value of £50,000 or more

A7 - 3

Retention of Documents

4.8 – A7– 1

Contracts with a Total Value less than £50,000

Where the Total Value of the contract is less than £50,000, the following records must be kept:
■

invitations to quote and Quotations

■

a record of any exemptions and the reasons for them

■

a record of the reason if the lowest price is not accepted

■

written records of communications with the successful contractor or an electronic record if a
written record of the transaction would normally not be produced.

4.8 – A7 - 2

Contracts with a Total Value of £50,000 or more

Where the Total Value is £50,000 or more the Responsible Officer must record:
■

the method for obtaining bids (see Standing Order A8 – Competition Requirements)

■

any Contracting Decision and the reasons for it

■

any exemption under Standing Order A4 together with the reasons for it

■

the Award Criteria in descending order of importance

■

Tender documents sent to and received from Candidates

■

pre-Tender market research

■

clarification and post-Tender negotiation (to include minutes of meetings)

■

the contract documents

■

post-contract evaluation and monitoring

■

communications with Candidates and with the successful contractor throughout the period of
the contract.

4.8 – A7 - 3

Retention of Documents

Each Executive Director will be responsible for the retention of records which shall be kept for the
periods of time specified in the Council’s Access to Information Policy.
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4.8

Part A8

Competition Requirements

4.8 - A8 – 1 The Responsible Officer must calculate the Total Value of the contract.
4.8 - A8 -2 Where the Total Value of the contract is within the values in the first column of the
table of Thresholds in Appendix 2, the Award Procedure in the corresponding row in the
second column of the Table must be followed.

4.8 - A8 – 3 An Officer must not enter into separate contracts nor select a method of calculating
the Total Value in order to minimise the application of these Standing Orders.

4.8 - A8 – 4 Where it can be demonstrated that there are insufficient suitably qualified Candidates
to meet the competition requirement, all suitably qualified Candidates must be invited.

4.8 - A8 – 5 Where the EU Procedure is required, the Responsible Officer must consult the Chief
Legal Officer for advice on the procedures to be followed.

Guidance Note

If, when the Total Value has been calculated, Quotations are required, refer to
Part B of these Standing Orders (Quotations)
If the contract is required to be put out to Tender, refer to Part C of these
Standing Orders (The Tendering Process)
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4.8

Part A9

Consultants

Paragraph

Subject

A9 - 1

Definition

A9 - 2

Basic Principles

A9 - 3

Appointment of Consultants

A9 - 4

Approval

A9 - 5

Competition

A9 - 6

Thresholds

A9 - 7

Exemptions

A9 - 8

Role of the Responsible Officer

A9 - 9

Consultant’s Fees

A9 - 10

Grant Funding

4.8 - A9– 1

Definition

A9 - 1.1 The term Consultant refers to an individual or organisation commissioned for a specific
length of time to:
■

Work to a designed project brief

■

Deliver clear outcomes

■

Bring specialist skills or knowledge to the role, especially where the Council has no
ready access to employees with the skills, experience or capacity to undertake the
work

■

Take a view which is independent of officers

■

Undertake work when time constraints prevent officers from carrying out the work
themselves

■

4.8 - A9 - 2

Supplement advice given by officers
Basic Principles

A9 - 2.1 The appointment of consultants will be subject to Financial Procedures or these Standing
Orders, depending on the value of the proposed contract. The Manager must ensure that
consultancies can be properly funded within an approved budget and expenditure code.
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A9 - 2.2 In accordance with the basic principle of the Council achieving Best Value for public
money spent additional safeguards apply to the appointment of consultants and the following
rules apply.

4.8 - A9 - 3

Appointment of Consultants

A9 - 3.1 Consultants will only be used if in the opinion of the appropriate Manager in consultation
with the relevant Executive Director or Assistant Director, Council employees do not have
the experience, specialist knowledge or time to undertake a given piece of work.
A9 - 3.2 For regular flows of work (e.g. surveyors, engineers, lawyers and IT and management
specialists), the particular department should maintain a select list and review it every 23 years. Unless the consultant’s qualifications have been previously verified by the
Council, the appropriate professional institution or trade association should be contacted
to verify such qualifications before being included on the select list.

4.8 - A9 - 4

Approval

A9 - 4.1 The relevant Executive Director must have resolved to support a project or requirement
in principle before consultants are appointed. The initiating officer should preferably
produce a business case showing that all internal options were firstly considered and that
the commissioning of consultants was a case of last resort. A note will be placed on each
project’s file stating:
■

Why it was necessary to use an external consultant

■

The brief for the project

■

The brief for selecting the consultant and how this was met

■

The names of officers and/or members involved in the selection process.

4.8 - A9 - 5

Competition

A9 - 5.1 Before the appointment of any architect, engineer, surveyor, management or other
consultant, the relevant Executive Director must ensure (unless he or she is satisfied that
the proposed appointment should be exempt from these rules) that the particular
Assistant Director obtains the necessary quotations in order to obtain best value for the
Council and to ensure good financial management of the project. Alternative options must
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be properly evaluated in terms of both quality and cost with the aim of selecting the most
economically advantageous tender bid (MEAT).
A9 - 5.2 An alternative route is one through other recognised procurement bodies (for example,
the Yorkshire Purchasing Organisation and the Eastern Shires Purchasing Organisation).
This includes a wide range of disciplines and the advantage is that the client officer will
know the charge-out rates beforehand and due to the Framework will not have to go down
the procurement route of advertising the service.

4.8 - A9 - 6

Thresholds

A9 - 6.1 The appointment of a consultant constitutes a contract and the process to be followed will
depend on the total value of the contract. The Table of Thresholds set out in Appendix 2
sets out the limits and the process to be followed.
A9 - 6.2 The engagement of a consultant shall follow the agreement of a brief that adequately
describes the scope of the services to be provided and shall be subject to completion of
a formal letter or contract of appointment. The appropriate Manager will ensure that the
requirements below are written into the contract and verified.
A9 - 6.3 All consultants working on behalf of the Council will be required to:
■

comply with all statutory provisions

■

comply with any EU directives

■

comply with any National or Local Code of Conduct

■

hold, at all times, a proper and adequate level of professional indemnity insurance
to cover any loss that may arise

■

produce to the Executive Director or the Executive Director (Resources) or their
respective representatives all records relating to the contract on request during the
currency of the contract

■

pass all relevant records to the Executive Director or Manager on completion of the
contract.

A9 - 6.4 In addition, any consultant working on the Council’s premises will be required to comply
in all respects with the Council’s:
■

Standing Orders
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■

Financial Regulations

■

Anti-Fraud and Corruption Policy

■

Anti Money Laundering Policy

■

Raising A Concern (Whistle-Blower’s) Policy

■

Data Protection Policy

■

Freedom of Information Policy

■

Environmental Information Policy

■

IT Security Policy

■

Health &Safety Policy and

■

Direction indicated by the Council, Cabinet or Executive Director with appropriate
delegated powers.

4.8 - A9 – 7

Exemptions

A9 -7.1 As with other contracts, an exemption may be available in an emergency or where there
are special circumstances (see Standing Order A4)
A9 - 7.2 There will be instances where compliance with the competition requirements set out in
Standing Order A9-5 would be inappropriate, for example
■

engaging a barrister or other consultant where quality of performance is significantly
more important than obtaining either the lowest or the most economically
advantageous tender (MEAT)

■

where the particular qualifications, expertise or specialist knowledge of the
consultant are so important or advantageous to the Council that the appointment of
that consultant can be justified

A9 - 7.3 No assumption should be made that an exemption will apply until it has been granted by
the appropriate Executive Director, and the exceptional circumstances have been
approved.
A9 - 7.4 Provided that the appropriate Executive Director is satisfied that the use of a particular
consultant or firm of consultants should be exempt from the rules set out above (either in
relation to a specific task or generally), the Executive Director may permit the Manager to
use his or her discretion in appointing a prospective consultant (subject to the estimated
value of a proposed consultancy not exceeding £10,000).
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A9 - 7.5 Where the estimated value of the proposed consultancy falls between £10,001 - £50,000,
the appointment shall be at the discretion of the Manager in consultation with an Assistant
Director. Again, the exceptional circumstances must be recorded.
A9 - 7.6 Where the estimated value of the proposed consultancy exceeds £50,000 and quality of
performance is more important than MEAT, the appointment shall be subject to selection
by a panel including the Manager, Assistant Director and Executive Director.

4.8 - A9 – 8

Role of the Responsible Officer

A9 – 8.1 The Responsible Officer (usually the appropriate Manager) must:
■

Ensure that consultancies can be properly funded within an approved budget and
expenditure code

■

Consider the type of contract and how payments will be made

■

Consider the extent to which social value matters need to be considered and to carry
out any necessary surveys and consultation.

■

Draw up a schedule of specifications with expected outcomes

■

Draw up a written contract with any consultants employed

■

Appoint a project manager to manage and monitor each consultancy project

■

Ensure that all documentation relating to a proposed consultancy is collated by an
experienced officer in consultation with the Council’s Legal Services, where
appropriate.

4.8 - A9 - 9

Consultant’s fees

A9 - 9.1 It is common for consultants not only to agree a fixed fee for the work to be carried out
but to include as well a range of additional expenses and disbursements.

These

additional fees can be highly variable and in some cases can add a considerable amount
to the total value of the contract.
A9 - 9.2 The likely level of the consultant’s fees must be taken into account prior to his or her
appointment and a fixed fee (without additional variable expenses) should be sought
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wherever possible. The tenderer should preferably include any likely expenses in the bid
price.
A9 - 9.3 Where it is not possible to agree a fixed fee without additional expenses, the Responsible
Officer should ascertain the likely total cost of the contract by
•

obtaining a list or schedule of the consultant’s additional expenses and
disbursements

•

obtaining full details of the cost to the Council of the expenses and disbursements
(or the daily rate or hourly rate of any work which would result in the Council having
to pay such expenses and disbursements) and

•

estimating the likely volume or recurrence of such work.

A9 - 9.4 If the Responsible Officer cannot accurately estimate the likely additional cost of expenses
or disbursements, the Executive Director (Resources) must be consulted.
A9 - 9.5 The Responsible Officer should have regard for the most efficient procurement process
in relation to a series of work for one consultant.

4.8 - A9 – 10 Grant funding
A9 – 10.1 When grants are awarded to outside bodies to fund consultancy works (for example, to
carry out feasibility studies), the grant will be conditional on that outside body taking full
responsibility for the appointment and monitoring of the consultants.
A9 – 10.2 Grant funded projects agreed by the Council should proceed without any variation to the
brief that could result in the Council incurring extra costs. The Council’s prior written
approval to any additional costs arising from any proposed variation must be obtained
before any such costs are agreed.
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4.8

B

QUOTATIONS

Paragraph

Subject

B1

Quotation Requirements

B2

Contracts with a Total Value of less than £50,000

B3

Contracts with a Total Value of £50,000 or more

B4

Acceptance of Quotations

4.8 - B1 – Quotations
B1 – 1

All requests for Quotations must clearly specify the goods, service or works that are
required

B1 – 2

Where appropriate, the method in which the contract is to be performed should be
specified.

4.8 - B2 – Contracts with a Total Value of less than £50,000
B2 – 1

Financial Regulations apply to contracts below £50,000 (see Financial Regulation E).

B2 – 2

The number of quotations which will be required to be obtained vary depending on the
Total Value of the contract. These are set out for reference in Appendix 2 (thresholds).

B2 – 3

In some cases these requirements may be waived (see
■

Financial Regulation E4,

■

Financial Regulation E8 and

■

Financial Regulation E9.

These are summarised in Standing Order A4 (exemptions).

4.8 - B3 - Contracts with a Total Value of £50,000 or more
B3 – 1

Contracts with a Total Value of £50,000 or more are subject to the Tendering process
(see Part C) and the seeking of Quotations is not permitted unless an Exemption under
Standing Order A4 (exemptions) is granted.
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4.8 - B4 - Acceptance of Quotations
B4 – 1 Responsible Officers must be satisfied that there is Authority to enter into the contract.

B4 – 2 Authority can be obtained either by
B4– 1.2.1

a resolution of Full Council

B4 – 1.2.2

a resolution of Cabinet or

B4 – 1.2.3

an officer who has delegated authority

B4 – 3 It is important to ensure that Contractors giving Quotations have done so on the same basis
(i.e. they have quoted for the same specification). If not, the Candidates should be asked
to provide clarification.
B4 – 4 Executive Directors may accept the lowest quotation provided the cost can be
accommodated within the Council’s budget.
B4 – 5 A quotation other than the lowest may only be awarded after the Chief Financial Officer has
examined the assessment.
B4 – 6 Quality may only be incorporated into the assessment of the quotation if the Chief Financial
Officer has agreed a process beforehand.
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4.8

C

TENDERING PROCEDURES

KEY PRINCIPLES

Note - Exemptions

In some cases the Tendering requirements may be waived. The rules on
exemptions can be found in Standing Order A4 (exemptions)

1

The following key principles apply to all aspects of the procurement process, including
selection of bidders and evaluation of tenders:
1.1

Transparency: this is not simply about disclosure and openness but also the

removal of discretion and subjectivity. Evaluation must be based on objective criteria that
are known to bidders in advance.
1.2

Fairness: evaluation criteria and the evidence required from bidders must be

actually and demonstrably related to the subject matter of the contract and applied
proportionately to the stated objectives.
1.3

Equal treatment (or non-discrimination): all bidders and potential bidders must be

given the same opportunity, based on the same information and criteria, and evaluated
in a non-discriminatory manner.
1.4

The Council must decide in advance and be able to show how it will assess a

winning bid before it receives any information from the bidders.
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4.8

Part C1
Paragraph

Subject

C1- 1

Introduction

C1 - 2

Contracts with a Total Value of below £25,000

C1 – 3

Contracts with a Total Value of over £25,000 or more

C1 - 4

Contracts to which the EU procedure applies

4.8 – C1– 1
C1 – 1.1

Advertising

Definition

It is always open to the Council to advertise any contract widely and invite all potential
contractors to enter the Tendering process (an open Tendering procedure).

This

ensures the greatest level of competition, but there is often the danger that the Council
may be inundated with expressions of interest from contractors who would not be able
to undertake the contract. For example, an open Tendering procedure might result in
30 contractors requesting the Tender documentation. It might be too much of an
administrative burden to send out the full Tender documentation to such a large number
of applicants and may not be value for money.
C1 – 1.2

To avoid this, it is often appropriate to identify potential candidates in advance of the
Tendering process (a restricted Tendering procedure). In this way, those interested in
participating can be shortlisted by using a set number of criteria, so that the full Tender
documentation is only sent to a relatively small number of applicants.

4.8 – C1 - 2

Contracts with a Total Value of below £25,000

Note

Financial Regulations apply to these contracts.
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C1 – 2.1 If the Total Value of the proposed contract is below £25,000 the level and method of
advertising is a matter for the Responsible Officer but an advertisement inviting
expressions of interest may be placed in:
■

the Council’s website and the SourceDerbyshire website

■

Contract Finder

■

portal websites specifically created for contract advertisements

■

national official or trade journals

■

local or national newspapers

4.8 –C1 - 3

Contracts with a Total Value over £25,000

Note

Financial Regulations apply to contracts with a Total Value below £50,000.
The following advertising requirements apply to all contracts over £25,000
.
C1 – 3.1

Responsible Officers shall ensure that, where proposed contracts, irrespective of their
Total Value, might be of interest to potential Candidates located in other member states
of the EU, a sufficiently accessible advertisement is published. Generally, the greater
the interest of the contract to potential bidders from other member states, the wider the
coverage of the advertisement should be. Examples of where such advertisements may
be placed include:
■

the Council’s website and the Source Derbyshire website

■

portal websites specifically created for contract advertisements

■

national official or trade journals, or

■

the Official Journal of the European Union (OJEU)/Tenders Electronic Daily (TED)
(even if there is no requirement within the EU Procedure).

C1 – 3.2

If the contract is advertised the Council must also publish information on Contract Finder
which must contain the following information:
■

The internet address where documentation can be obtained free of charge

■

The time by which an interested party must respond if it wishes to be considered

■

How and to whom a response must be given
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■

C1 – 3.3

Any other requirements

The Council must have regard to any guidance issued by the Cabinet office

4.8 –C1 – 4

Contracts to which the EU procedure applies

C1 – 4.1 The Responsible Officer must consult the Chief Legal Officer at the outset for advice on
the procedures to be followed, as advertising in OJEU/TED is not only compulsory but
the form and the timescales for the placing of prior information notices and contract
notices are strictly regulated.
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4.8

Part C2

Assessment of Suitability

Paragraph

Subject

C2 - 1

Prohibition of Pre-qualification stage

C2 - 2

Suitability Assessment Questions

C2 – 3

Consideration of the responses to Suitability Assessment
Questions

4.8 – C2– 1

Prohibition of Pre-qualification stage

C2- 1.1 Pre-qualification stages in a tendering process and Pre-qualification questionnaires
(PQQs) are no longer permitted by law for below threshold contracts. They are still
permitted with EU contracts.
C2- 1.2 Although PQQs are prohibited for below threshold contracts, Suitability Assessment
Questions may be asked. All candidates meeting requirements specified by the Council
and minimum standards must be invited to tender.
This means that it is no longer possible to draw up a shortlist of the best qualified
candidates from amongst those who meet any minimum standards.

Note

The purpose of a PQQ is to draw up a shortlist from those who meet the
required standards and to reduce the numbers proceeding to the tender stage.
The effect of the new rules is that you can assess supplier suitability as part of
your invitation to tender or include suitability requirements in your advert. What
you must not do is to use a PQQ, a PQQ stage or any other pre-tender
selection process to pre-qualify (or reduce the number of suppliers) to be
invited to tender, when procuring goods or services and you must not impose
arbitrary minimum requirements which may have the unintended effect of
barring new businesses from bidding.
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4.8 - C2 – 2

Suitability Assessment Questions

C2 – 2.1 The Council may only ask Suitability Assessment Questions of prospective Tenderers to
assess whether they meet requirements or minimum standards of suitability, capability,
legal status or financial standing if each such question is—
(a) relevant to the subject-matter of the procurement; and
(b) proportionate.
C2- 2.2 The Council must follow Cabinet Office guidance on the use of any “suitability
assessment” questions (or explain and report on deviations from such guidance).
C2- 2.3 The Crown Commercial Service has issued model PQQ questions. These are set out in
Appendix 3. The questions (or a selection of the questions) in the model PQQ may be
adapted for use as Suitability Assessment Questions. The exact wording of the model
questions should be followed.
C2- 2.4 Any questions selected should be relevant and proportionate to the complexity and risk
associated with their particular requirements. Any additional project specific questions
must also be relevant and proportionate.
C2- 2.5 The questions relating to mandatory and discretionary exclusion (question 2 and 3 in the
model PQQ) should always be asked.
C2- 2.6 Potential providers may self-certify that they are not subject to any of the mandatory/
discretionary grounds for exclusion and then complete the Invitation to Tender/ Invitation
to Quote on the basis of this self-certification.

Note
1. Mandatory grounds for exclusion
These are set out in Regulation 57(1) to (3) of the Public Contracts Regulations 2015.
Period of exclusion: A maximum of 5 years from the date of conviction.
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2. Discretionary grounds for exclusion
These are set out in Regulation 57(3) and (8) of the Public Contracts Regulations 2015.
Period of exclusion: a maximum of 3 years from the relevant event.
Period of exclusion for breach of obligations relating to payment of taxes or social security
(discretionary ground): if the economic operator has entered into a binding agreement to pay the
sums due or has paid them then this ground will no longer apply. No maximum period of exclusion
is specified because the discretionary ground can be remedied by payment.

3. Proportionality and “self-cleaning”
All of the grounds for exclusion, mandatory or discretionary, are subject to two important principles:
•

proportionality

•

the ability for an economic operator to "self-clean"

Proportionality: This is a key EU law principle. It means that the decisions taken by a public body
must be proportionate to the aims they are seeking to achieve. Exclusion is a draconian measure
and so contracting authorities should not use exclusion where they could tackle the problem in
another way without major inconvenience. For example, where there is a conflict of interest which
can be resolved by the removal of an individual involved in the procurement process that is a more
proportionate response than excluding the economic operator altogether from participation.

In the case of unpaid taxes or social security, the Directive actually states that it would clearly be
disproportionate to exclude an economic operator where the amounts unpaid are minor.
“Self-cleaning”: Additionally, a contracting authority cannot exclude an economic operator where
the economic operator can show that it has taken steps to remedy the wrong, and those steps are
sufficient to demonstrate reliability. The proof required from economic operators is quite onerous.
The contracting authority may take into account the seriousness of the particular circumstances
before deciding whether the evidence of self-cleaning is sufficient to demonstrate reliability. If the
contracting authority is not satisfied, it must provide a statement of reasons to the economic
operator concerned.

C2- 2.7 Evidence that the supplier can meet the specified requirements, such as those questions
relating to Insurance, Equality, Environmental Management and Health and Safety should
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normally be obtained from the winning supplier following the final tender evaluation
decision. Such evidence can be required sooner if necessary for the proper conduct of
the procedure.
C2- 2.8 If certain questions are sufficiently critical that an unsatisfactory answer may lead to
exclusion this should be made clear to suppliers.

4.8 - C2 – 3

Consideration

of

the

responses

to

Suitability

Assessment

Questions

C2 – 3.1 The responses to Suitability Assessment Questions should only be taken into account
when Tenders are evaluated.
C2 – 3.2 The advice of the Chief Legal Officer should be sought before excluding a contractor.

Page | 403

4.8

Part C3

Invitations to Tender

Paragraph

Subject

C3 - 1

Introduction

C3 - 2

Timescales

C3 - 3

Informal Consultation with potential contractors

C3 - 4

Content and Form of Tender

C3 - 5

Selection and Award Criteria

C3 – 6

Evaluation Model

C3 - 7

Bonds and Parent Company Guarantees

C3 - 8

Questions during the Tender period

4.8 – C3– 1

Introduction

C3 –1.1 Before proceeding to formally invite Tenders, Responsible Officers must:
•

prepare the Tender documentation

•

determine the criteria to be used in evaluating the Tenders (see C3 – 5) and

•

prepare a Tender evaluation model (see C3 –6)

C3 –1.2 Candidates must be given an adequate period in which to prepare and submit a proper
Tender, consistent with the complexity of the contract requirement.
C3 –1.3 All Candidates invited to Tender must be issued with the same information at the same
time and subject to the same conditions. Any supplementary information must be given
on the same basis.
C3 –1.4 Tenders shall be invited from at least three contractors (subject to any Exemption). The
EU Procedure has different requirements (see Appendix 6).

4.8 – C3 – 2

Timescales

C3 –2.1 Applications shall be invited by giving at least 4 weeks prior public notice (unless a shorter
period has been agreed in advance with the Chief Financial Officer). The notice shall
express the nature and purpose of the Contract, state where further details may be
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obtained, and state the last date and time when applications will be received. See
Standing Order C1 for rules on Advertising).
C3 –2.3 The EU Procedure lays down specific time periods which are considerably longer and
must be followed (see Appendix 6).

4.8 – C3 – 3

Informal Consultation with potential contractors

C3 – 3.1 The Responsible Officer:
■

may consult potential contractors prior to the issue of the Invitation to Tender in
general terms about the nature, level and standard of the supply, contract packaging
and other relevant matters, provided this does not prejudice any potential
Candidate, but

■

must not seek or accept technical advice on the preparation of an Invitation to
Tender from anyone who may have a commercial interest in them, if this may
prejudice the equal treatment of all potential Candidates or distort competition, and

■

should seek advice from the Chief Legal Officer.

4.8 – C3 – 4 Content and Form of Tender
C3 – 4.1 An invitation to Tender shall be in a form approved by an Executive Director (see
Appendix 4 for a model form of Tender)
C3 – 4.2 The Invitation to Tender shall clearly state:
C3 – 4.2.1

the closing date and time for receipt of Tenders

C3 – 4.2.2

that no Tender will be considered unless it is received by the date and time
stipulated.

C3 – 4.2.3

that no Tender will be considered unless it is enclosed in a sealed envelope
or container which bears the word ‘Tender’ followed by the subject to which
it relates, but no other name or mark indicating the sender.

C3 – 4.2.4

that the Council does not bind itself to accept the lowest or any Tender

C3 – 4.2.5

that Tenders are submitted to the Council on the basis that they are
compiled at the Tenderer’s expense

C3 – 4.2.6

that any Tenders submitted by fax or other electronic means shall not be
considered
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C3 – 4.3 All Tenders shall include:
C3 – 4.3.1

a specification that describes the authority’s requirements in sufficient detail

to enable the submission of competitive offers. Where there is uncertainty as
to the quantity of the goods or services required an indicative quantity should
be included in the specification with a request for the Tenderer to provide
details of the relevant rates (eg where a new service is to be provided but there
are no statistics which demonstrate the likely extent of the proposed service
with sufficient certainty, the Council will need to estimate the requirement)
C3 – 4.3.2

a requirement for Tenderers to declare that the Tender content, price or any
other figure or particulars concerning the Tender have not been disclosed by
the Tenderer to any other party (except where such a disclosure is made in
confidence for a necessary purpose).

C3 – 4.3.3

a requirement for Tenderers to complete fully and sign all Tender
documents including a form of Tender and certificates relating to canvassing
and non-collusion.

C3 – 4.3.4

a description of the Award Procedure and, unless defined in a prior
advertisement, a definition of the Award Criteria in objective terms and if
possible in descending order of importance.

C3 – 4.3.5

the method by which any arithmetical errors discovered in the submitted
Tenders is to be dealt with. In particular, whether the overall price prevails over
the rates in the Tender or vice versa.

C3 – 4.3.6

a statement that pursuant to the Public Interest Disclosure Act 1998, the
Council has introduced a ‘Raising concerns at Amber Valley’ policy which
enables its employees to raise concerns about malpractice within the Council
and sets out the procedure to be followed. The successful Tenderer will be
supplied with a copy of the policy and will be expected to make its employees
aware of its contents. It will also need to demonstrate to the Council how this
has been done.

C3 – 4.3.7

a statement advising Tenderers that information concerning the successful
tender may have to be disclosed to satisfy any relevant request for such data
under the Freedom of Information Act 2000.

C3 – 4.3.8

identify any costs that are to be taken into account in Tender evaluation

C3 – 4.4 All Tenders shall be accompanied by the following documentation:
C3 – 4.4.1 the terms and conditions of contract that will apply
C3 – 4.4.2 a certificate relating to canvassing and non-collusion
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C3 – 4.4.3 a certificate as to insurance
C3 – 4.4.4 a form of Bond or Parent Company Guarantee (if the Chief Financial Officer
so requires)
C3 – 4.4.5 a Freedom of Information Act statement

4.8 – C3 – 5 Selection and Award Criteria
Note

It is critical that award criteria, any sub-criteria (if any) and the
method of evaluating those criteria are prepared in advance of
the Tendering process. The Council may need to justify the
evaluation process at a later date as the whole Tendering
process can be challenged by an unsuccessful Tenderer
.
C3 – 5.1 The Responsible Officer must ascertain what are the relevant British, European or
international standards which apply to the subject matter of the contract. The Responsible
Officer must only include those standards which are necessary. The Chief Legal Officer
must be consulted if it is proposed to use standards other than European standards.

Note

The rules for EU Contracts are different in that all EU Contracts
may only be awarded on the basis of MEAT. The new rules
are set out in Appendix 6.

C3 – 5.2 The Responsible Officer must define Award Criteria that are relevant and proportionate
and designed to secure an outcome giving Value for Money for the authority. The basic
criteria shall be:
■

‘lowest price’ where payment is to be made by the authority

■

‘highest price’ if payment is to be received, or

■

‘most economically advantageous tender’ (often referred to as ‘MEAT’), where
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considerations other than price also apply.

If the last criterion is adopted, it must be further defined by reference to sub-criteria which
may refer only to relevant considerations. These may include
■

price

■

sensitivity to cost increases etc,

■

service, service delivery and ability to perform,

■

quality of goods,

■

running costs,

■

technical merit

■

technical solutions

■

technical and environmental competence

■

previous experience,

■

delivery date,

■

cost effectiveness,

■

quality issues

■

relevant environmental considerations,

■

aesthetic and functional characteristics (including security and control features),
safety,

■

after-sales services,

■

technical assistance

■

compliance with Council policies and strategies

■

any other relevant matters.

C3 – 5.3 All award criteria must be objectively quantifiable.

Note

The use of subjective or unquantifiable criteria should be avoided as the
contract award could be challenged:
e.g. “provide an excellent service”, cannot be objectively evaluated and can
easily be challenged.

C3 – 5.4 Award Criteria must not include:
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■

Non-commercial considerations

■

matters which discriminate against suppliers from the European Economic Area or
signatories to the Government Procurement Agreement.

Note

Insistence on a British Standard to the exclusion of others would be
discriminatory. It would be more appropriate to require a British Standard
or European equivalent.

4.8 – C3 – 6

Evaluation Model

C3 – 6.1 Prior to acceptance all Tenders will need to be evaluated using an appropriate model.
The basis of the model is to be established after consultation with both the Accountancy
and Chief Legal Officers and must be prepared prior to the Invitation to Tender stage.
See Appendix 5 for a form of Tender Evaluation Model

4.8 – C3 – 7

Bonds and Parent Company Guarantees

C3 – 7.1 The Chief Finance Officer shall be consulted upon the need for a Bond or Parent
Company Guarantee in all cases. A Bond or Parent Company Guarantee shall be
obtained if so required by the Chief Financial Officer.
C3 – 7.2 Although it is common for a Bond to be set at a level of 10% of the value of the contract,
each case must be considered individually.
C3 – 7.3 The purpose of a Bond or Parent Company Guarantee is to cover the anticipated costs
to the Council in fulfilling the contract or providing the service in the event of a default by
the contractor. The costs will include the cost of reletting or retendering the service which
it is out of commission.
C3 – 7.4 The Responsible Officer shall assess the amount of the Bond required.
C3 – 7.5 The Council can require a successful contractor to provide either a Bond or a Parent
Company Guarantee but not both. The contractor will be able to choose whether to opt
for a Bond or, where available, a Parent Company Guarantee.
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4.8 – C3 – 8

Questions arising during the Tender Period

C3 – 8.1 Providing clarification of an Invitation to Tender to potential or actual Candidates or
seeking clarification of a Tender, whether in writing or by way of a meeting, is permitted.
C3 – 8.2 All potential Tenderers should receive exactly the same information. Any answers given
in response to questions raised during the Tender period should be circulated to all
Tenderers.
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4.8

Part C4

Form of Contract Documents and Specification

Paragraph

Subject

C4 - 1

Introduction

C4 - 2

Content of Contracts

C4 - 3

Contract Formalities

C4 - 4

Mandatory Clauses

C4 - 5

List of Documents to be Sent to Tenderers

4.8 – C4 –1

Introduction

C4 –1.1 When the formal Invitations to Tender are made, the Council is required to send a number
of documents to the contractors. The terms and conditions of the contract comprise one
of these documents.
C4 –1.2 These documents will need to be ready before the advertisement is placed in OJEU or
Contract Finder

4.8 – C4 –2

Contents of Contracts

C4 – 2.1 Every Contract shall:
C4 – 2.1.1 be in writing.
C4 – 2.1.2 be in a form approved by an Executive Director
C4 – 2.1.3 shall be executed under seal when required by an Executive Director
C4 – 2.1.4 conform with the Council’s corporate principles
C4 – 2.1.5 be referred to the Council’s Chief Legal Officer for consideration before any
commitment is made.
C4 – 2.2 The Council’s order form or standard terms and conditions issued by a relevant
professional body must be used wherever possible.
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C4 – 2.3 All Relevant Contracts, irrespective of value, shall clearly specify:
■

what is to be supplied (ie the works, materials, services, matters or things to be
furnished, had or done)

■

the provisions for payment (ie the price to be paid and when)

■

the time, or times, within which the contract is to be performed

■

the provisions for the Council to terminate the contract.

■

that the contractor may not assign or sub-contract without prior written consent

■

any insurance requirements

■

health and safety requirements

■

ombudsman requirements

■

data protection requirements, if relevant

■

that charter standards are to be met if relevant

■

race relations requirements

■

equality requirements

■

disability discrimination requirements

■

Freedom of Information Act requirements

■

where Agents are used to let contracts, that Agents must comply with the Council’s
Standing Orders

■

a right of access to relevant documentation and records of the contractor for
monitoring and audit purposes if relevant

■

any requirement for the contractor to keep a register of complaints

■

the Council’s right to cancel in circumstances of corruption (see C4 – 4 – Mandatory
Clauses)

■

provisions to require the prompt payment of invoices by the Council and any
subcontractors (see C4 – 4 – Mandatory Clauses)

C4 – 2.4 The formal advice of the Chief Legal Officer must be sought for the following contracts:
■

where the EU procurement rules apply

■

those involving leasing arrangements

■

where it is proposed to use a supplier's own terms

■

those that are complex in any other way.
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4.8 – C4 – 3

Contract formalities

C4 – 3.1 All contracts must be concluded formally in writing before the

supply, service or

construction work begins, except in exceptional circumstances, and then only with the
written consent of an Executive Director. An award letter is insufficient.
C4 – 3.2 Contracts must be either signed or sealed on behalf of the Council. This will determine
the wording of the contract.
C4 – 3.3 A contract must be under seal:
■

where the Council may wish to enforce the contract more than six years after its end

■

if the price paid or received under the contract is a nominal price and does not reflect
the value of the goods or services

■

if there is any doubt about the authority of the person signing for the other
contracting party, or

■

if an Executive Director so requires

C4 – 3.4 Advice should be obtained from the Chief Legal Officer if there is any uncertainty.

Note

Most large contracts – particularly those above EU thresholds and all sales,
purchases and leases of land will need to be under seal.

The conditions in a contract which is signed (rather than sealed) can be
enforced for up to 6 years from the date of the contract. A sealed contract
can be enforced for up to 12 years.

Given that contracts which need to be sealed will have to be countersigned
both by the Mayor (or Deputy Mayor) and an Executive Director (or other
authorised officers), the documents should be passed to the Chief Legal
Officer as early as possible.
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4.8 – C4 – 4

Mandatory Clauses

C4 – 4.1 Prevention of Corruption
All Officers must comply with the Code of Conduct and must not invite or accept any gift
or reward in respect of the award or performance of any contract. It will be for the Officer
concerned to prove that anything received was not received corruptly. High standards of
conduct are obligatory. Corrupt behaviour will lead to dismissal and is a crime (the penalty
for which is a substantial fine and/or imprisonment). The clause set out in Appendix 8
must be put in every written Council contract
C4 – 4.2 Prompt payment of invoices
All contracts must contain provisions to require the following:
C4 – 4.2.1 that any payment due from the Council to the contractor is to be made no
later than the end of a period of 30 days from the date on which the relevant invoice
is regarded as valid and undisputed;
C4 – 4.2.2 that any invoices for payment submitted by the contractor are considered
and verified by the Council in a timely fashion and that undue delay in doing so is
not to be sufficient justification for failing to regard an invoice as valid and
undisputed; and
C4 – 4.2.3 that any subcontract awarded by the contractor contains suitable provisions
to impose (as between the parties to the subcontract) equivalent requirements.

4.8 – C4 – 5

List of documents to be sent to Tenderers

The particular documents needing to be sent will vary from time to time but the following
must be sent to applicants or made available for download:
■

Preamble and instructions for tendering / Invitation to tender (see APP4 – 1)

■

Form of Tender (see APP4 – 2)

■

Certificate as to Insurance (see APP4 – 3)

■

Certificate of Non-Canvassing and Non- Collusion (see APP4 – 4)

■

Freedom of Information statement (see APP4 – 5)

■

Suitability Assessment Questions

■

Draft contract

■

Specification/descriptive document

■

Any additional forms required

■

Official Envelope/official label
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4.8

Part C5

Receipt and Opening of Tenders

Paragraph

Subject

C5 - 1

General

C5 - 2

Receipt of Tenders

C5 - 3

Opening of Tenders

C5 - 4

Errors in the Opening of Tenders

4.8 – C5 – 1

General

C5 – 1.1 The Responsible Officer must not disclose the names of Candidates to any staff involved
in the receipt, custody or opening of Tenders.

4.8 – C5 – 2

Receipt of Tenders

C5 – 2.1 No Tender will be deemed to be received unless:
■

It is enclosed in the official envelope provided which must be properly sealed or is
enclosed in a plain envelope with an official address label;

■

It is addressed to an Executive Director; and

■

The envelope bears no name or mark indicating the sender. If delivered by hand a
receipt will be issued.

C5 – 2.2 Proof of posting will not be accepted as proof of delivery if the Tender fails to arrive at the
stipulated address before the specified time.
C5 – 2.3 Subject to C5 – 2.4, no Tender received after the specified time shall be considered. Any
such Tender shall be returned promptly to the Tenderer by an Executive Director who
may open the Tender only to ascertain the name and address of the Tenderer.
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C5 – 2.4 In exceptional circumstances late Tenders may be accepted where a Tenderer identifies
to the satisfaction of an Executive Director (whose decision shall be absolute and final)
that the Tender has been sent to the Council but circumstances entirely beyond the
management and control of the Tenderer have prevented the Tender from being delivered
before the specified time.
C5 – 2.5 For the purposes of C5 – 2.4 the Tenderer must be able to prove that the envelope had
been sent in the post by Special Delivery or by way of an independent Courier in sufficient
time for it to arrive before the deadline.

The use of any method of postage other than

Special Delivery or a courier employed by, or linked to, the Tenderer will not suffice.

Note

The obligation to ensure the Tender arrives on time falls on the Tenderer.
Standing Order C5 - 2.4 will only apply in exceptional circumstances (for
example Acts of God) which cannot be attributed to any neglect on the part
of the Tenderer

C5 – 2.6 Any failure to comply with Standing Orders C5 – 2.1 to C5 – 2.5 will result in the Tender
being excluded from the evaluation process.
C5 – 2.7 An Executive Director shall be responsible for the safekeeping of Tenders until the
appointed time of opening. Each Tender must be:
■

suitably recorded so as to subsequently verify the date and precise time it was
received

■

recorded immediately on receipt in the Tender Record Log.

■

kept adequately protected in a secure area to guard against amendment of its
contents until the specified time for the opening, accessible only by nominated
Officers who have no involvement in the invitation of Tenders for contracts.

C5 – 2.8 Tenders received by fax or other electronic means (e.g. e-mail) must be rejected, unless
they have been sought in accordance with an electronic tendering system (with the
necessary processes and controls in place to maintain the security and integrity of data)
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approved by the Chief Financial Officer and Chief Legal Officer. If an Officer wishes to
use an electronic tendering system, he or she shall be required to justify the request.

4.8 – C5 – 3

Opening of Tenders

C5 – 3.1 Tenders must be opened
■

at the same time,

■

as soon as possible after the period for their submission has ended

■

in the presence of the appropriate Cabinet member and up to three Officers
appointed for that purpose by an Executive Director.

■

in the presence of the Responsible Officer or his or her representative.

C5 – 3.2 Upon opening of the Tenders, those present shall:
■

immediately certify a list of Tenders received that shall be kept by an Executive
Director for inspection by Members of the Council

■

record a summary of the main terms of each Tender (i.e. significant issues that are
unique to each Tender submission and were not stated in the Tender invitation
documents such as Tender sum, construction period, etc) in the Tender Record Log.
The summary must be initialled by or on behalf of an Executive Director.

C5 – 3.3 An Executive Director may nominate another Officer to discharge these responsibilities.

C5 – 3.4 Tender envelopes and tender documentation should be retained for a period of 3 years
from the commencement date of the contract.

4.8 – C5 – 4

Errors in the opening of tenders

C5 – 4.1 If a Tender is inadvertently opened prior to the time specified in Standing Order C5 – 2.1
or in breach of Standing Order C5 – 3.1 an Executive Director must be informed
immediately
C5 – 4.2 The Tender must be resealed immediately and a note made setting out the circumstances
of the mistake.
C5 – 4.3 The Tender will be disqualified from further evaluation unless an Executive Director
certifies that he or she is satisfied that all of the following apply:
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C5 – 4.3.1 The conditions set out in Standing Orders C5 – 2.1 to C5 – 2.5 have been
met and the error cannot be attributed to the Tenderer.
C5 – 4.3.2 The error was an administrative error, was an honest mistake and was
entirely inadvertent.
C5 – 4.3.3 The officer who made the error reported it immediately to a senior officer.
C5 – 4.3.4 The envelope containing the Tender was resealed immediately without its
contents being disclosed.
C5 – 4.3.5 The officer who made the error made a formal record of the circumstances
of the error.
C5 – 4.3.5 None of the contents of the documentation had been disclosed to any other
person.
C5 – 4.3.6 None of the other Tenderers have been prejudiced in any way.
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4.8

Part C6

Tender Evaluation

Paragraph

Subject

C6 - 1

General

C6 - 2

Evaluation Procedure

C6 - 3

Financial

C6 - 4

Technical

4.8 – C6 – 1

General

C6 – 1.1 Apart from the debriefing required or permitted by these Standing Orders, the
confidentiality of Tenders and the identity of Candidates must be preserved at all times
and information about one Candidate’s response must not be given to another Candidate.
C6 – 1.2 Contracts must be evaluated and awarded in accordance with the Award Criteria (see
Standing Order C3 – Award Criteria and Appendix 5 for the Model Tender Evaluation
form).

4.8 – C6 – 2

Evaluation Procedure

C6 – 2.1 Evaluation of Tenders must be undertaken by a panel selected by an Executive Director.

C6 – 2.2 Members of the evaluation panel must have received such training as the Executive
Director may require prior to considering any Tender.
C6 – 2.3 Each member of the evaluation panel must consider the Tender strictly in accordance
with the Award Criteria independently of each other.
C6 – 2.4 All evaluation forms must be signed and dated in black ink by the person completing the
document.
C6 – 2.5 All corrections, deletions and amendments must be initialled and dated in black ink by
the person making the amendment.
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C6 – 2.6 A senior officer appointed by an executive Director should independently review all
evaluation documents to ensure that no errors have occurred and sign and date the
document in black ink.

4.8 – C6 – 3

Financial Evaluation

Subject to the Award Criteria and the relative weightings set out in the Evaluation model, the
following factors should be considered:
C6 – 3.1 The starting point will always be the lowest Tender.

C6 – 3.2 Responsible Officers must be satisfied that the Tender is arithmetically correct, that all
items have been priced and that the Tenderer can reasonably expect to carry out the
work or works at the price quoted.
C6 – 3.3 If arithmetical errors are found and confirmed by the Chief Financial Officer they should
be notified to the Tenderer, who should be requested to confirm, amend or withdraw their
Tender.

Note

It is very important to note that Standing Order C6 - 2.3 only applies to
arithmetical errors.

If the errors in the Tender have arisen due to a

misunderstanding on the part of the Tenderer as to elements of the
specification or the meaning of the contract, the Tenderer should only be
requested to confirm or withdraw the Tender. If the Tenderer is invited to
amend the Tender in these circumstances, it could be construed as a retender and other Tenderers should be given the same opportunity to submit
a re-tender.

C6 – 3.4 Responsible Officers shall ensure that submitted Tender prices are compared with any
pre-Tender estimates and that any discrepancies are examined and resolved
satisfactorily.
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C6 – 3.5 Caution is advised where Tenderers have not priced the work in exactly the same way or
where there is a mixture of one-off and ongoing costs and also where there is a mixture
of Bills of Quantities, Day Works and Scheduled Works.
C6 – 3.6 The Council does not have to consider its evaluation solely from the basis of the present
situation; it may reasonably look to the future and form decisions on the basis of how
contracts will run in future years.

4.8 – C6 – 4

Technical Factors

Strictly in accordance with the Award Criteria and the relative weightings set out in the Evaluation
model, the following factors should be considered:
C6 – 4.1 how the Tenderer proposes to achieve the standards laid down in the specification and
programme of works
C6 – 4.2 how the Tenderer proposes to carry out the work

C6 – 4.3 how quickly the work can be carried out

C6 – 4.4 adequacy or otherwise of technical references

C6 – 4.5 the Tenderer’s health & safety record
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4.8

Part C7

Post-Tender Evaluation

Paragraph

Subject

C7 - 1

Post-Tender Negotiation

C7 - 2

Amendment of Tenders

Note

This section deals with negotiations which take place between tender submission and
award of contract.

4.8 – C7 – 1

Post-Tender Negotiation

C7 – 1.1 Discussions with Tenderers after submission of a Tender and before the award of a
contract with a view to obtaining adjustments in price, delivery or content (i.e. post-Tender
negotiations) may only take place in exceptional circumstances. In particular, they must
not be conducted in an EU Procedure where this might distort competition, especially with
regard to price.
C7 –1.2 If post-Tender negotiations are necessary then such negotiations shall only be
undertaken with the Tenderer who is identified as having submitted the best Tender and
after all unsuccessful Candidates have been informed.

During negotiations Tendered rates and prices shall only be adjusted in respect of a
corresponding adjustment in the scope or quantity included in the Tender documents.

Officers appointed by the Executive Director to carry out post-Tender negotiations should
ensure that there are recorded minutes of all negotiation meetings and that both parties
agree actions in writing.
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C7 –1.3 Post-Tender negotiation must only be conducted in accordance with the guidance issued
by the Chief Legal Officer who must be consulted wherever it is proposed to enter into
post-Tender negotiation.

Negotiations must be conducted by a team of at least two Officers, one of whom must be
from a division independent to that leading the negotiations.

This process, if used, must be carried out under strict guidelines and must not put any
tenderer at a disadvantage.
C7 –1.4 Where post-Tender negotiation results in a fundamental change to the specification (or
contract terms) the contract must not be awarded – it must be re-Tendered.

4.8 – C7 – 2

Amendment of Tenders

C7 – 2.1 Once opened, Tenders shall not be altered except that a Tenderer may be given an
opportunity to have an error in calculation corrected. When such an opportunity is given,
the Tenderer shall be given no information about other Tenders or the likelihood of its
Tender being accepted.
C7 – 2.2 The corrected Tender sum shall then become the Tendered sum for the purposes of
Tender evaluation.
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4.8

Part C8

Acceptance of Tenders and Award of Contract

Paragraph

Subject

C8 - 1

Steps Prior to the Decision to Award the Contract

C8 - 2

Notifying the Decision

C8 - 3

Standstill Period

C8 - 4

Award of Contract

C8 – 5

Notice Requirements

4.8 – C8 – 1

Steps prior to the Award of the Contract

C8 – 1.1 Prior to acceptance all Tenders must be evaluated using an appropriate model (see
Standing Order C6 and Appendix 5).
C8 – 1.2 Responsible Officers must check that there is authority to award the contract before
accepting the successful Tender. Responsible Officers must also be satisfied that there
is sufficient budget provision to meet the costs of the successful Tender.
C8 – 1.3 The decision to award must be in accordance with the Award Criteria

C8 – 1.4 Subject to Standing Order C8 - 1.3, Executive Directors may accept the lowest Tender
provided that the cost can be accommodated within the Council’s budget.
C8 – 1.5 Subject to Standing Order C8 - 1.3, Executive Directors may accept the most
economically advantageous Tender but only after the Chief Financial Officer has
examined the assessment and provided that the cost can be accommodated within the
Council’s budget.
C8 – 1.6 If the Tender is the lowest Tender but cannot be accommodated within the Council’s
budget, it may only be awarded:
■

with the agreement of the Chief Finance Officer (after consultation with the Leader
of the Council and relevant Cabinet member) or

■

after the Cabinet or Full Council has considered a report on the matter.
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C8 – 1.7 If the Tender cannot be accommodated within the Council’s budget and is not the lowest
Tender, it may only be awarded after the Cabinet or Full Council has considered a report
on the matter.
Note

The exercise of delegated authority under C8 – 1.4 or C8 – 1.7 may need to
be recorded in writing. The form can be completed on the Intranet.

C8 – 1.8 The awarding of contracts where the Total Value is likely to exceed an EU threshold (see
EU Thresholds in the Glossary) must also be approved by Cabinet or Full Council.
C8 – 1.9 Once the Council has decided who to award the contract to, the following must take place
before the contract is awarded:
■

ALL interested parties must be notified of the decision

■

For non-EU contracts it is good practice for there to be a standstill period before the
contract is awarded (see Standing Order C8 – 3.1). The Chief Finance Officer may
agree to waive this requirement in appropriate cases.

■

For EU contracts there must be a standstill period before the contract is awarded
(see Standing Order C8 – 3.1)

Note

Standing Order C8 (Acceptance of Tenders and Award of Contract) sets out the requirements
for awarding a contract but can be summarised:
Tenders within the Council’s budget
Executive Directors can accept the lowest or most economically advantageous Tender
provided that the cost can be accommodated within the Council’s budget.
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Tenders over the Council’s budget
Lowest Tenders which cannot be accommodated within the Council’s budget may only be
awarded with the approval of Cabinet or Full Council or by the Executive Director (Resources)
(in consultation with the Leader and Cabinet member).

Tenders which are not the lowest may only be awarded with the approval of Cabinet or Full
Council.

Contracts likely to exceed the EU threshold
Contracts likely to exceed the EU threshold must also be approved by Cabinet or Full Council.

4.8 – C8 – 2

Notifying the Decision

C8 – 2.1 Once it has been agreed to award the contract to one particular contractor, the
Responsible Officer should prepare:
■

a notice informing the successful tenderer of the contract award decision. A model
notice can be found in Appendix 4 (APP4 - 6.2).

■

a notice informing all unsuccessful Tenderers and Candidates concerned of the
contract award decision. A model notice can be found in Appendix 4 (APP4 - 6.3)

C8 – 2.2 Subject to Standing Order C8 – 2.6 (EU contracts) the Responsible Officer must notify all
Tenderers and Candidates simultaneously and as soon as possible of the intention to
award the contract to the successful Candidate.
C8 – 2.3 No information, other than the following, should be given without taking the advice of the
Chief Legal Officer:
■

the award criteria

■

the reasons for the decision, including the characteristics and relative advantages
of the successful tender

■

the score(s) obtained by the winning Tenderer

■

the score(s) obtained by the Tenderer which is to receive the notice

■

the name of the winning Tenderer

Page | 426

■

information about the standstill period and the earliest date the Council will enter
into the contract.

■

Such other information as may by required by the Regulations (currently regulation
32)

C8 – 2.4 If a Candidate requests in writing the reasons for a Contracting Decision, the Responsible
Officer must give the reasons in writing within 15 days of the request.
C8 – 2.5 If requested, the Responsible Officer may also give the debriefing information above to
Candidates who were deselected in a pre-Tender Shortlisting process.
C8 – 2.6 Where the contract is subject to the EU procurement rules there are strict procedures and
time limits which must be followed. Appendix 6 gives more information. The Chief Legal
Officer must be consulted before Tenderers or Candidates are notified of the intention to
award an EU contract.

4.8 – C8 – 3

Standstill Period

C8 – 3.1 The Responsible Officer should provide unsuccessful Tenderers and Candidates with a
period of at least ten days (15 days if the decision is notified by post) in which to challenge
the decision (the Standstill Period) before the Responsible Officer awards the contract. If
the decision is challenged by an unsuccessful Tenderer or Candidate then the
Responsible Officer must not award the contract and shall immediately seek the advice
of the Chief Legal Officer.
C8 – 3.2 The Standstill Period is compulsory where the EU Procurement Rules apply.

4.8 – C8 – 4

Award of Contract

C8 – 4.1 If the decision has not been challenged during the 10 day (or 15 day) standstill period
(see Standing Order C8 – 3), the Responsible Officer may award the contract.
C8 – 4.2 Tenders can only be awarded using official Amber Valley Borough Council letters
incorporating an original signature from an appropriately authorised officer.
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4.8 – C8 – 5

Notice requirements

C8 – 5.1 If the procurement has been advertised in Contracts Finder then an award notice setting
out the following must also be placed in Contracts Finder:
■

the name of the contractor;

■

the date on which the contract was entered into;

■

the value of the contract;

■

whether the contractor is an SME (a micro, small or medium-sized enterprise as
defined in the Regulations) or a VCSE (a non-governmental organisation that is
value-driven and which principally reinvests its surpluses to further social,
environmental or cultural objectives).

C8 – 5.2 In EU procurement contracts a Contract Award notice must be placed in OJEU within a
strict timescale (see Appendix 6)
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4.8

Part C9
Paragraph

Subject

C9 - 1

The Effect of the Acceptance Letter

C9 - 2

Formal Contract

C9 - 3

Contracts Required to be Sealed

C9 - 4

Contracts Required to be Signed

C9 – 5

Report

C9 – 6

Monitoring

C9 – 7

Retention of Documents

4.8 – C9 – 1
C9 – 1.1

Completing the Process

The Effect of the Acceptance Letter

A binding contract is created as soon as a letter of acceptance is posted to the
successful contractor. The form of Tender and letter of acceptance acts as the contract
until the formal Contract is drawn up, so it is important to arrange for the contract
formalities to be completed as soon as practicable.

4.8 – C9 – 2
C9 – 2.1

Formal Contract

The Chief Legal Officer should be instructed to prepare the contract documentation.

4.8 – C9 – 3
C4 – 3.1

Contracts requiring to be sealed

All contracts needing to be sealed should be passed to the Chief Legal Officer together
with details of the Minute of Full Council or Cabinet or the relevant delegation which
authorises the contract.

C9 – 3.2

Where contracts are completed by each side adding their formal seal, such contracts
shall have the Council’s seal affixed and shall be signed by
■

the Mayor or Deputy Mayor and

■

an Executive Director, the Assistant Director (Legal and Democratic Services
or the Principal Solicitor.

C9 – 3.3

Every Council sealing will be consecutively numbered, recorded and signed by the
person witnessing the seal.
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C9 – 3.4

The seal must not be affixed without the authority of the Council, Cabinet or under
delegated powers.

4.8 – C9 – 4

Contracts Requiring to be Signed

C9 – 4.1

Only an officer authorised to sign contracts on behalf of the Council may do so.

C9 – 4.2

If the contract is to be signed, the Officer responsible for securing signature of the
contract must ensure that the person signing for the other contracting party has authority
to bind it.

Note

An Executive Director has delegated authority to sign any contract which is
not required to be under seal (delegation G/029).
Officers may also be authorised to sign contracts either specifically or by way
of delegated authority. In such circumstances the exercise of the delegation
should be confirmed (by completing an online form on the Intranet).

4.8 – C9 – 5

Report

C9 – 5.1 If the Tender has been:
■

approved by an Executive Director in accordance with Standing Order C8 – 1.4
(lowest Tender below budget)

■

approved by an Executive Director in accordance with Standing Order C8 – 1.5
(most economically advantageous Tender below budget) the matter should be
reported to Cabinet for information.

■

approved by the Chief Finance Officer in accordance with Standing Order C8 – 1.6
(lowest Tender above budget)

the outcome should be reported to Cabinet for information.
C9 – 5.2 Any Tender which is
■

above budget but is not the lowest Tender or
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■

which has not been approved under Standing Orders C8 – 1.4 to C8 – 1.6 may not
be awarded until a Cabinet has given its approval. The report should set out all the
relevant factors, including legal, technical and financial matters.

Good Practice

A report to Cabinet recommending the acceptance of other than the lowest Tender should
be detailed and set out all the relevant factors, including legal, technical and financial
matters.

If, at any stage, it is recommended that any Standing Orders be set aside, then the report
should always clearly explain the reasons for this.

4.8 – C9 – 6

Monitoring

C9 – 6.1 It is important that every contract is adequately and regularly monitored to ensure that
performance is acceptable and that there are no breaches of contract.
C9 – 6.2 The Responsible Officer should ensure that a proper system is in place to monitor all
aspects of the contract, including matters of health and safety and any register of
complaints kept by the contractor.
C9 – 6.3 There should be annual reports to the Cabinet to update Members on the contractor’s
performance.
C9 – 6.4 Where the contract exceeds £100,000 it is recommended that the contractor submit
annual accounts to the Council.

4.8 – C9 – 7

Retention of Documents

C9 – 7.1 Each Executive Director will be responsible for the retention of records which shall be
kept for the periods of time specified in the Council’s Access to Information Policy.
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C9 – 7.2 In general:
C9 – 7.2.1 Tender envelopes/official labels and tender documentation should be
retained for a period of 3 years from the commencement date of the contract.
C9 – 7.2.2 Most contract documents and any contract amendments should be kept for
6 years after the terms of contract have expired before considering destruction.
C9 – 7.2.3 Contract documents and any contract amendments under seal should be
kept for 12 years after the terms of contract have expired before considering
destruction.
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Appendix 1 Glossary

Note

This Glossary has been compiled to explain many terms and expressions which are
used in contractual matters. Not all are used in these Standing Orders.

Agent means a person or organisation acting on behalf of the Council or on behalf of another
organisation.
Authorised Officer means an employee to whom an Executive Director has delegated authority
under these rules.
Award Criteria means the criteria by which the successful Quotation or Tender is to be selected
(see Part C3 – Standards and Award Criteria).
Award Procedure means the procedure for awarding a contract as specified in Part C and
Appendix 2.
Best Value means the duty, which Part I of the Local Government Act 1999 places on local
authorities, to secure continuous improvement in the way in which functions are
exercised, having regard to a combination of economy, efficiency and effectiveness as
implemented by the Council.

This terminology has now in many instances been

superceded by Value for Money.
Bond means an insurance policy: if the contractor does not do what it has promised under a contract
with the Council, the Council can claim from the insurer the sum of money specified in
the Bond (often 10% of the contract value). A Bond is intended to protect the Council
against a level of cost arising from the contractor’s failure.
Cabinet means the Leader and Cabinet as defined in the Constitution responsible for implementing
policy and the Council’s spending plans.
Candidate means any contractor who asks or is invited to submit a Tender but who has not yet
been rejected and has not yet submitted a Tender.
Chief Financial Officer means the Officer from time to time appointed by the Council as the
Chief Financial Officer pursuant to Section 151 of the Local Government Act 1972. This
is currently the Executive Director (Resources).
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Chief Legal Officer means the Council’s senior legal officer.
Code of Conduct means the code regulating conduct of Officers issued by the Council.
Constitution means the constitutional document approved by the Council which:
■

allocates powers and responsibility within the Council and between it and others

■

delegates authority to act to the Cabinet, Committees, Portfolio Holders and Officers

■

regulates the behaviour of individuals and groups through rules of procedure, codes
and protocols.

Consultant means an individual or organisation commissioned for a specific length of time to:
■

Work to a designed project brief

■

Deliver clear outcomes

■

Bring specialist skills or knowledge to the role, especially where the Council has no
ready access to employees with the skills, experience or capacity to undertake the
work

■

Take a view which is independent of officers

■

Undertake work when time constraints prevent officers from carrying out the work
themselves

■

Supplement advice given by officers.

Contract means a contract or a sub-contract for the execution of works or the supply of goods,
materials or services;
Contracting Decision means any of the following decisions:
■

withdrawal of Invitation to Tender

■

whom to invite to submit a Quotation or Tender

■

Shortlisting

■

award of contract

■

any decision to terminate a contract.

Council means the full Council who provide the political and strategic direction of the authority.
They decide the Council’s overall policies and set the budget each year
ECU is the standard monetary unit for the European Community.
EU Procedure means the procedure required by the EU where the Total Value exceeds the EU
Threshold.
EU Threshold means the contract value at which the EU public procurement directives apply.
The current EU threshold limits were set by the European Commission for both 2016 and
2017.
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Executive Director means the Executive Director (Resources) or the Executive Director
(Operations) or such other officers as the Council may from time to time appoint to carry
out all or any part of the functions of any of these officers.
Financial Regulations means the financial regulations outlining Officer responsibilities for
financial matters issued by the Chief Financial Officer in accordance with the Constitution.
Firm, Tenderer and Contractor Includes any company, partnership, co-operative or other
business entity or person:
Framework Agreement means an agreement between one or more authorities and one or more
economic operators, the purpose of which is to establish the terms governing contracts
to be awarded during a given period, in particular with regard to price and, where
appropriate, the quantity envisaged.
Government Procurement Agreement means the successor agreement to the General
Agreement on Trade and Tariffs. The main signatories other than those in the European
Economic Area are the USA, Canada, Japan, Israel, South Korea, Switzerland, Norway,
Aruba, Hong Kong, China, Liechtenstein and Singapore.
Invitation to Tender means Invitation to Tender documents in the form required by these
Standing Orders.
Nominated Suppliers and Sub-contractors means those persons specified in a main
contract for the discharge of any part of that contract.
Non-commercial Considerations means
■

The terms and conditions of employment by contractors of their workers or the
composition of, the arrangements for the promotion, transfer or training of or the
other opportunities afforded to, their workforces (‘workforce matters’).

■

Whether the terms on which contractors contract with their sub-contractors
constitute, in the case of contracts with individuals, contracts for the provision by
them as self-employed persons of their services only.

■

Any involvement of the business activities or interests of contractors with irrelevant
fields of government policy.

■

The conduct of contractors or workers in industrial disputes between them or any
involvement of the business activities of contractors in industrial disputes between
other persons (‘industrial disputes’).

■

The country or territory of origin of supplies to, or the location in any country or
territory of the business activities or interests of, contractors.

■

Any political, industrial or sectarian affiliations or interests of contractors or their
directors, partners or employees.
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■

Financial support or lack of financial support by contractors for any institution to or
from which the authority gives or withholds support.

■

Use or non-use by contractors of technical or professional services provided by the
authority under the Building Act 1984.

■

Workforce matters and industrial disputes, as defined in paragraphs (a) and (d),
cease to be non-commercial considerations to the extent necessary or expedient to
comply with Best Value; or where there is a transfer of staff to which the Transfer of
undertakings (Protection of Employment) Regulations 2006 (TUPE) may apply.

Parent Company Guarantee means a contract which binds the parent of a subsidiary company
as follows: if the subsidiary company fails to do what it has promised under a contract
with the Council, the Council can require the parent company to do so instead.
Portfolio Holder means a member of the Cabinet to whom political responsibility is allocated in
respect of specified functions.
Procurement Guide means the suite of guidance documents, together with a number of standard
documents and forms, which supports the implementation of these Standing Orders,
including the Procurement Strategy, ‘How to do business with Amber Valley Borough
Council’, and good practice guides. The guide is available on the Council’s intranet.
Procurement Strategy means the document setting out the Council’s approach to procurement
and key priorities for the next few years.
Public Notice means a notice published in at least one local newspaper, and, where appropriate,
one trade newspaper or journal circulating among such contractors who undertake such
contracts, and "published" shall be interpreted accordingly.
Quality Issues means those issues deemed to be important by the Council in its service delivery
and as detailed in the Contract Handbook.
Quotation means a quotation of price and any other relevant matter (without the formal issue of
an Invitation to Tender).
Relevant Contract means Contracts to which these Standing Orders apply (see Part A1).
Responsible Officer means the officer designated by the Executive Director to deal with the
contract in question.
Revenue Budget means the General Fund Revenue Budget approved and / or amended by Full
Council for the financial year specified.
SDR means Special Drawing Rights which are a new standard of currency measurement.
Shortlisting means the process of selecting Candidates who are to be invited to quote or bid or
to proceed to final evaluation.
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Supervising Officer means the Responsible Officer’s immediate superior.
Tender means a Candidate’s proposal submitted in response to an Invitation to Tender.
Tender Record Log means the log kept by the Executive Director (Resources) or (Operations)
to record details of Tenders (see Part C5).
Total Value means the whole of the value or estimated value (in money or equivalent value) for
a single purchase or disposal calculated as follows:
■

where the contract is for a fixed period, by taking the total price to be paid or which
might be paid during the whole of the period

■

where the purchase involves recurrent transactions for the same type of item, by
aggregating the value of those transactions in the coming 12 months

■

where the contract is for an uncertain duration, by multiplying the monthly payment
by 48

■

for feasibility studies, the value of the scheme or contracts which may be awarded
as a result

■

for Nominated Suppliers and Sub-contractors, the total value shall be the value of
that part of the main contract to be fulfilled by the Nominated Supplier or Subcontractor.

TUPE Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006 No.246)
(as amended)
Subject to certain conditions, these regulations apply where responsibility for the delivery
of works or services for the authority is transferred from one organisation (eg private
contractor, local authority in-house team) to another (eg following a contracting-out or
competitive Tendering process) and where the individuals involved in carrying out the
work are transferred to the new employer. These regulations seek to protect the rights of
employees in such transfers, enabling them to enjoy the same terms and conditions, with
continuity of employment, as existed with their former employer. Broadly, TUPE
regulations ensure that the rights of employees are transferred along with the business.
Value for Money Value for money is not the lowest possible price; it combines goods or services
that fully meet your needs, with the level of quality required, delivery at the time you need
it, and at an appropriate price.
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Appendix 2 - Table of Thresholds [valid from 1st January 2016 to 31st December 2017]
Note: The EU threshold limits are specified in euros with a fixed conversion rate into pounds sterling. This table shows the
sterling rates.
Total Value of

Less than

£2,001 -

£50,000 -

£164,176 - £4,104,393 (€209,000 -

Including and over

all linked

£2,000

£50,000

£164,175**

€5,225,000)

$4,104,394 (€5,225,000)

(€209,000)

Contracts

■

light regime services £589,148**

■

Type of

All contracts

All contracts

All contracts

Contract

■

small lots £785,530***

small lots - £62,842**

Services and

Works

Supply

Contracts

All contracts

Contracts

Relevant Rules

Financial

Financial

Standing Orders

EU Procurement

Standing

EU procurement rules

Procedures

Regulations E4

relating to

rules apply (but

Orders relating

apply (but if a Consortium

apply

applies

Contracts apply

if a Consortium

to Contracts

which has already

(but if an

which has

apply (but if an

satisfied the EU rules is

approved

already satisfied

approved

being used only Financial

Consortium is

the EU rules is

Consortium is

Regulations will apply)

being used

being used only

being used

Financial

Financial

Financial

Regulations will

Regulations will

Regulations

apply instead)

apply)

will apply
instead)

Page | 438

Authority to

Executive

Executive

Executive

Full Council or

Full Council or

Award

Director (if not

Director (if not

Director (if not

Cabinet

Cabinet

the lowest only

the lowest only

the lowest only

after

after

after Cabinet

consultation with

consultation with

approval)

Chief Financial

Chief Financial

Officer)

Officer)

Any

At least 3 written

Invitation to

Open or

Invitation to

Open or Restricted EU

quotations

Tender from at

Restricted EU

Tender from at

procedure#

least 3

procedure#

least 3

Procedure

candidates

Exemptions

N/A

Full Council or Cabinet

candidates

See Part A4

See Part A4

None

See Part A4

Also see

(Exemptions

(Exemptions

Financial

from tendering

from tendering

Regulation E9

procedures)

procedures)

None

Emergencies*
see Financial
Regulation E8

*
**
***
#

Note there is a limit of £10,000 in the event of an emergency (Financial Regulation E8)
The threshold for ‘light regime services’ is £589,148 (€ 750,000)
If a large contract is split into smaller lots, these lower thresholds apply to each individual lot –
Supplies and services - £62,842 (€80,000); works - £785,530 (€1,000,000)
Although the Open and Restricted procedures will normally be the most appropriate, other procedures may be available (see APP6

– 7 below)
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Appendix 3 Crown Commercial Service model PQQ questions
(from

https://www.gov.uk/guidance/transposing-eu-procurement-directives#history

updated

1

March 2017)

Standard Selection Questionnaire

Potential Supplier Information and Exclusion Grounds: Part 1 and Part 2.
The standard Selection Questionnaire is a self-declaration, made by you (the potential supplier), that
you do not meet any of the grounds for exclusion8. If there are grounds for exclusion, there is an
opportunity to explain the background and any measures you have taken to rectify the situation (we
call this self-cleaning).
A completed declaration of Part 1 and Part 2 provides a formal statement that the organisation
making the declaration has not breached any of the exclusions grounds. Consequently we require
all the organisations that you will rely on to meet the selection criteria to provide a completed Part 1
and Part 2. For example these could be parent companies, affiliates, associates, or essential subcontractors, if they are relied upon to meet the selection criteria. This means that where you are
joining in a group of organisations, including joint ventures and partnerships, each organisation in
that group must complete one of these self-declarations. Sub-contractors that you rely on to meet
the selection criteria must also complete a self-declaration (although sub-contractors that are not
relied upon do not need to complete the self-declaration).
When completed, this form is to be sent back to the contact point given in the procurement
documents along with the selection information requested in the procurement documentation.
Note for Contracting Authorities: The following paragraph is optional for inclusion, authorities can
delete it if they prefer to receive only Word/ PDF versions of the standard Selection Questionnaire.
[Alternatively you can submit the completed Exclusion Grounds of the EU ESPD (Part III) as
a downloaded XML file to the buyer contact point along with the selection information
requested in the procurement documentation.]
Supplier Selection Questions: Part 3
The procurement document will provide instructions on the selection questions you need to respond
to and how to submit those responses. If you are bidding on behalf of a group (consortium) or you

8

For the list of exclusion please see
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/551130/List_of_Mandatory_and_Discretion
ary_Exclusions.pdf
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intend to use sub-contractors, you should complete all of the selection questions on behalf of the
consortium and/or any sub-contractors.
If the relevant documentary evidence referred to in the Selection Questionnaire is not provided upon
request and without delay we reserve the right to amend the contract award decision and award to
the next compliant bidder.
Consequences of misrepresentation
If you seriously misrepresent any factual information in filling in the Selection Questionnaire, and so
induce an authority to enter into a contract, there may be significant consequences. You may be
excluded from the procurement procedure, and from bidding for other contracts for three years. If a
contract has been entered into you may be sued for damages and the contract may be rescinded. If
fraud, or fraudulent intent, can be proved, you or your responsible officers may be prosecuted and
convicted of the offence of fraud by false representation, and you must be excluded from further
procurements for five years.
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[INSERT PROCUREMENT NAME]
[INSERT REFERENCE NUMBER]
[INSERT PROCUREMENT PROCEDURE e.g. OPEN, RESTRICTED]

Notes for completion
1. The “authority” means the contracting authority, or anyone acting on behalf of the contracting
authority, that is seeking to invite suitable candidates to participate in this procurement process.
2. “You” / “Your” refers to the potential supplier completing this standard Selection Questionnaire i.e.
the legal entity responsible for the information provided. The term “potential supplier” is intended to
cover any economic operator as defined by the Public Contracts Regulations 2015 (referred to as
the “regulations”) and could be a registered company; the lead contact for a group of economic
operators; charitable organisation; Voluntary Community and Social Enterprise (VCSE); Special
Purpose Vehicle; or other form of entity.
3. Please ensure that all questions are completed in full, and in the format requested. If the question
does not apply to you, please state ‘N/A’. Should you need to provide additional information in
response to the questions, please submit a clearly identified annex.
4. The authority recognises that arrangements set out in section 1.2 of the standard Selection
Questionnaire, in relation to a group of economic operators (for example, a consortium) and/or use
of sub-contractors, may be subject to change and will, therefore, not be finalised until a later date.
The lead contact should notify the authority immediately of any change in the proposed
arrangements and ensure a completed Part 1 and Part 2 is submitted for any new organisation relied
on to meet the selection criteria. The authority will make a revised assessment of the submission
based on the updated information.
5. For Part 1 and Part 2 every organisation that is being relied on to meet the selection must complete
and submit the self-declaration.
6. Note for Contracting Authorities: The following paragraph is optional for inclusion if a decision has
been made to request a self-declaration of the exclusion grounds from sub-contractors. All subcontractors are required to complete Part 1 and Part 29.
7. For answers to Part 3 - If you are bidding on behalf of a group, for example, a consortium, or you
intend to use sub-contractors, you should complete all of the questions on behalf of the consortium

9

See PCR 2015 regulations 71 (8)-(9)
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and/ or any sub-contractors, providing one composite response and declaration.
The authority confirms that it will keep confidential and will not disclose to any third parties any
information obtained from a named customer contact, other than to the Cabinet Office and/or
contracting authorities defined by the regulations, or pursuant to an order of the court or demand
made by any competent authority or body where the authority is under a legal or regulatory obligation
to make such a disclosure.
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Part 1: Potential supplier Information
Please answer the following questions in full. Note that every organisation that is being relied on to
meet the selection must complete and submit the Part 1 and Part 2 self-declaration.

Section 1

Potential supplier information

Question

Question

Response

number
1.1(a)

Full name of the potential supplier submitting
the information

1.1(b) – (i)

Registered office address (if applicable)

1.1(b) – (ii)

Registered website address (if applicable)

1.1(c)

Trading status
public limited company
limited company
limited liability partnership
other partnership
sole trader
third sector
other (please specify your trading status)

1.1(d)

Date of registration in country of origin

1.1(e)

Company registration number (if applicable)

1.1(f)

Charity registration number (if applicable)

1.1(g)

Head office DUNS number (if applicable)

1.1(h)

Registered VAT number

1.1(i) - (i)

If applicable, is your organisation registered

Yes

with the appropriate professional or trade

No

register(s) in the member state where it is
established?
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1.1(i) - (ii)

If you responded yes to 1.1(i) - (i), please
provide the relevant details, including the
registration number(s).

1.1(j) - (i)

Is it a legal requirement in the state where

Yes

you are established for you to possess a

No

particular authorisation, or be a member of a
particular organisation in order to provide the
services specified in this procurement?
1.1(j) - (ii)

If you responded yes to 1.1(j) - (i), please
provide additional details of what is required
and confirmation that you have complied with
this.

1.1(k)

Trading name(s) that will be used if
successful in this procurement

1.1(l)

Relevant classifications (state whether you
fall within one of these, and if so which one)
a) Voluntary

Community

Social

Enterprise

(VCSE)
b) Sheltered Workshop
c) Public service mutual
1.1(m)

1.1(n)

Are you a Small, Medium or Micro Enterprise

Yes

(SME)10?

No

Details of Persons of Significant Control
(PSC), where appropriate:

11

- Name;
- Date of birth;
- Nationality;
- Country, state or part of the UK where the
PSC usually lives;
- Service address;

10

See EU definition of SME https://ec.europa.eu/growth/smes/business-friendly-environment/sme-definition_en
UK companies, Societates European (SEs) and limited liability partnerships (LLPs) will be required to identify and
record the people who own or control their company. Companies, SEs and LLPs will need to keep a PSC register, and
must file the PSC information with the central public register at Companies House. See PSC guidance.
11
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- The date he or she became a PSC in
relation

to

the

company

(for

existing

companies the 6 April 2016 should be used);
- Which conditions for being a PSC are met;
- Over 25% up to (and including) 50%,
- More than 50% and less than 75%,
- 75% or more. 12

(Please enter N/A if not applicable)
1.1(o)

Details of immediate parent company:

- Full name of the immediate parent company
- Registered office address (if applicable)
- Registration number (if applicable)
- Head office DUNS number (if applicable)
- Head office VAT number (if applicable)

(Please enter N/A if not applicable)
1.1(p)

Details of ultimate parent company:

- Full name of the ultimate parent company
- Registered office address (if applicable)
- Registration number (if applicable)
- Head office DUNS number (if applicable)
- Head office VAT number (if applicable)

(Please enter N/A if not applicable)

Please note: A criminal record check for relevant convictions may be undertaken for the preferred
suppliers and the persons of significant in control of them.

12

Central Government contracting authorities should use this information to have the PSC information for the preferred
supplier checked before award.
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Please provide the following information about your approach to this procurement:

Section 1

Bidding model

Question

Question

Response

Are you bidding as the lead

Yes

contact

No

number
1.2(a) - (i)

for

a

group

of

If yes, please provide details

economic operators?

listed in questions 1.2(a) (ii), (a)
(iii) and to 1.2(b) (i), (b) (ii), 1.3,
Section 2 and 3.
If no, and you are a supporting
bidder please provide the name of
your group at 1.2(a) (ii) for
reference

purposes,

and

complete 1.3, Section 2 and 3.
1.2(a) - (ii)

Name of group of economic
operators (if applicable)

1.2(a) - (iii)

Proposed legal structure if
the

group

of

economic

operators intends to form a
named single legal entity
prior to signing a contract, if
awarded.

If

you

do

not

propose to form a single legal
entity, please explain the
legal structure.
1.2(b) - (i)

Are you or, if applicable, the

Yes

group of economic operators

No

proposing

to

use

sub-

contractors?
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1.2(b) - (ii)

If you responded yes to 1.2(b)-(i) please provide additional details
for each sub-contractor in the following table: we may ask them to
complete this form as well.
Name

Registered address

Trading status
Company registration
number
Head Office DUNS
number (if applicable)
Registered

VAT

number
Type of organisation
SME (Yes/No)
The role each subcontractor will take in
providing the works
and /or supplies e.g.
key deliverables
The approximate %
of

contractual

obligations assigned
to

each

sub-

contractor

Contact details and declaration
I declare that to the best of my knowledge the answers submitted and information
contained in this document are correct and accurate.
I declare that, upon request and without delay I will provide the certificates or documentary
evidence referred to in this document.
I understand that the information will be used in the selection process to assess my
organisation’s suitability to be invited to participate further in this procurement.
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I understand that the authority may reject this submission in its entirety if there is a failure
to answer all the relevant questions fully, or if false/misleading information or content is
provided in any section.
I am aware of the consequences of serious misrepresentation.

Section 1

Contact details and declaration

Question

Question

Response

number
1.3(a)

Contact name

1.3(b)

Name

of

organisation
1.3(c)

Role

in

organisation
1.3(d)

Phone number

1.3(e)

E-mail address

1.3(f)

Postal address

1.3(g)

Signature
(electronic

is

acceptable)
1.3(h)

Date
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Part 2: Exclusion Grounds
Please answer the following questions in full. Note that every organisation that is being relied on to
meet the selection must complete and submit the Part 1 and Part 2 self-declaration.

Section 2

Grounds for mandatory exclusion

Question

Question

Response

number
2.1(a)

Regulations 57(1) and (2)
The detailed grounds for mandatory exclusion of an organisation
are set out on this webpage, which should be referred to before
completing these questions.
Please indicate if, within the past five years you, your organisation
or any other person who has powers of representation, decision
or control in the organisation been convicted anywhere in the
world of any of the offences within the summary below and listed
on the webpage.
Participation

in

a

criminal

organisation.

Yes
No
If Yes please provide details
at 2.1(b)

Corruption.

Yes
No
If Yes please provide details
at 2.1(b)

Fraud.

Yes
No
If Yes please provide details
at 2.1(b)

Terrorist offences or offences

Yes

linked to terrorist activities

No
If Yes please provide details
at 2.1(b)

Money laundering or terrorist

Yes

financing

No
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If Yes please provide details
at 2.1(b)
Child labour and other forms of

Yes

trafficking in human beings

No
If Yes please provide details
at 2.1(b)

2.1(b)

If you have answered yes to
question 2.1(a), please provide
further details.
Date

of

conviction,

specify

which of the grounds listed the
conviction was for, and the
reasons for conviction,
Identity

of

who

has

been

convicted
If the relevant documentation is
available electronically please
provide
issuing

the

web

address,

authority,

precise

reference of the documents.
2.2

If you have answered Yes to

Yes

any of the points above have

No

measures

been

taken

to

demonstrate the reliability of
the organisation despite the
existence of a relevant ground
for exclusion ? (Self Cleaning)
2.3(a)

Yes

Regulation 57(3)
Has it been established, for

No

your organisation by a judicial
or

administrative

decision

having final and binding effect
in accordance with the legal
provisions of any part of the
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United Kingdom or the legal
provisions of the country in
which

the

organisation

is

established (if outside the UK),
that the organisation is in
breach of obligations related to
the payment of tax or social
security contributions?

2.3(b)

If you have answered yes to
question 2.3(a), please provide
further details. Please also
confirm you have paid, or have
entered

into

a

binding

arrangement with a view to
paying, the outstanding sum
including where applicable any
accrued interest and/or fines.

Please Note: The authority reserves the right to use its discretion to exclude a potential supplier
where it can demonstrate by any appropriate means that the potential supplier is in breach of its
obligations relating to the non-payment of taxes or social security contributions.

Page | 452

Section

Grounds for discretionary exclusion

3
Question
3.1

Response

Regulation 57 (8)
The detailed grounds for discretionary exclusion of an organisation are
set out on this webpage, which should be referred to before completing
these questions.
Please indicate if, within the past three years, anywhere in the world
any of the following situations have applied to you, your organisation
or any other person who has powers of representation, decision or
control in the organisation.

3.1(a)

Breach

of

environmental

obligations?

Yes
No
If yes please provide details
at 3.2

3.1 (b)

Breach of social obligations?

Yes
No
If yes please provide details
at 3.2

3.1 (c)

Breach of labour law obligations?

Yes
No
If yes please provide details
at 3.2

3.1(d)

Bankrupt

or

insolvency
proceedings,
organisation’s

is

the

or

subject

of

winding-up
where

assets

are

the
being

Yes
No
If yes please provide details
at 3.2

administered by a liquidator or by the
court, where it is in an arrangement
with creditors, where its business
activities are suspended or it is in any
analogous situation arising from a
similar procedure under the laws and
regulations of any State?
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3.1(e)

Guilty

of

grave

professional

Yes
No

misconduct?

If yes please provide details
at 3.2
3.1(f)

Entered into agreements with other

Yes

economic

No

operators

aimed

at

If yes please provide details

distorting competition?

at 3.2
3.1(g)

3.1(h)

Aware of any conflict of interest

Yes

within the meaning of regulation 24

No

due to the participation in the

If yes please provide details

procurement procedure?

at 3.2

Been involved in the preparation of

Yes

the procurement procedure?

No
If yes please provide details
at 3.2

3.1(i)

Shown

significant

or

persistent

Yes

deficiencies in the performance of a

No

substantive requirement under a

If yes please provide details

prior public contract, a prior contract

at 3.2

with a contracting entity, or a prior
concession contract, which led to
early

termination

contract,

of

damages

that

prior

or

other

comparable sanctions?
3.1(j)

Please

answer

the

following

statements
3.1(j)
(i)

Yes

-

No
The organisation is guilty of serious

If Yes please provide details

misrepresentation in supplying the

at 3.2

information
verification
grounds

required
of

for

the

for

the

absence

of

exclusion

or

fulfilment of the selection criteria.

the

Yes
No
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3.1(j)

-

(ii)

The organisation has withheld such

If Yes please provide details

information.

at 3.2

Yes
The organisation is not able to

No

3.1(j) –

submit

If Yes please provide details

(iii)

required under regulation 59 of the

supporting

documents

at 3.2

Public Contracts Regulations 2015.

The organisation has influenced the

Yes

decision-making

No

process

authority

to

of

the

3.1(j)-

contracting

obtain

(iv)

confidential information that may

If Yes please provide details
at 3.2

confer upon the organisation undue
advantages

in

the

procurement

procedure, or to negligently provided
misleading information that may
have

a

decisions

material

influence

concerning

on

exclusion,

selection or award.
3.2

If you have answered Yes to any of
the above, explain what measures
been taken to demonstrate the
reliability of the organisation despite
the existence of a relevant ground for
exclusion? (Self Cleaning)
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Part 3: Selection Questions13

Section

Economic and Financial Standing

4

4.1

Question

Response

Are you able to provide a copy of your audited

Yes

accounts for the last two years, if requested?

No

If no, can you provide one of the following:
answer with Y/N in the relevant box.

(a) A statement of the turnover, Profit and Loss

Yes

Account/Income

No

Statement,

Balance

Sheet/Statement of Financial Position and
Statement of Cash Flow for the most recent
year of trading for this organisation.

(b) A statement of the cash flow forecast for the

Yes

current year and a bank letter outlining the

No

current cash and credit position.
(c)

Alternative

means

of

demonstrating

financial status if any of the above are not

Yes
No

available (e.g. forecast of turnover for the
current year and a statement of funding
provided by the owners and/or the bank,
charity accruals accounts or an alternative
means of demonstrating financial status).
4.2

Where we have specified a minimum level of

Yes

economic and financial standing and/ or a

No

minimum

financial

threshold

within

the

evaluation criteria for this procurement, please
self-certify by answering ‘Yes’ or ‘No’ that you
meet the requirements set out.

13

See Action Note 8/16 Updated Standard Selection Questionnaire
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Section 5

If you have indicated in the Selection Questionnaire question 1.2 that
you are part of a wider group, please provide further details below:

Name of organisation
Relationship

to

the

Supplier

completing these questions

5.1

5.2

5.3

Are you able to provide parent company

Yes

accounts if requested to at a later stage?

No

If yes, would the parent company be willing

Yes

to provide a guarantee if necessary?

No

If no, would you be able to obtain a guarantee

Yes

elsewhere (e.g. from a bank)?

No

Section 6

Technical and Professional Ability

6.1

Relevant experience and contract examples

Please provide details of up to three contracts, in any combination
from either the public or private sector; voluntary, charity or social
enterprise (VCSE) that are relevant to our requirement. VCSEs may
include samples of grant-funded work. Contracts for supplies or
services should have been performed during the past three years.
Works contracts may be from the past five years.

The named contact provided should be able to provide written
evidence to confirm the accuracy of the information provided below.

Consortia bids should provide relevant examples of where the
consortium has delivered similar requirements. If this is not possible
(e.g. the consortium is newly formed or a Special Purpose Vehicle is
to be created for this contract) then three separate examples should
be provided between the principal member(s) of the proposed
consortium or Special Purpose Vehicle (three examples are not
required from each member).
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Where the Supplier is a Special Purpose Vehicle, or a managing
agent not intending to be the main provider of the supplies or
services, the information requested should be provided in respect of
the main intended provider(s) or sub-contractor(s) who will deliver
the contract.

If you cannot provide examples see question 6.3
Contract 1

Contract 2

Contract 3

Name of
customer
organisation
Point of contact
in the
organisation
Position in the
organisation
E-mail address
Description of
contract
Contract Start
date
Contract
completion date
Estimated
contract value

6.2

Where you intend to sub-contract a proportion of the contract, please
demonstrate how you have previously maintained healthy supply chains
with your sub-contractor(s)

Evidence should include, but is not limited to, details of your supply chain
management tracking systems to ensure performance of the contract
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and including prompt payment or membership of the UK Prompt
Payment Code (or equivalent schemes in other countries)

6.3

If you cannot provide at least one example for questions 6.1, in no more
than 500 words please provide an explanation for this e.g. your
organisation is a new start-up or you have provided services in the past
but not under a contract.

Section

Modern Slavery Act 2015: Requirements under Modern Slavery Act

7

2015

7.1

Are you a relevant commercial organisation as
defined by section 54 ("Transparency in supply

Yes

chains etc.") of the Modern Slavery Act 2015

N/A

("the Act")?
7.2

If you have answered yes to question 7.1 are you

Yes

compliant with the annual reporting requirements

Please

contained within Section 54 of the Act 2015?

the relevant url

provide

No
Please

provide

an explanation
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8. Additional Questions

Suppliers who self-certify that they meet the requirements to these additional questions will be
required to provide evidence of this if they are successful at contract award stage.

Section

Additional Questions

8
8.1

Insurance

a.

Please self-certify whether you already have, or can commit to obtain,
prior to the commencement of the contract, the levels of insurance
cover indicated below:
Y/N
Employer’s (Compulsory) Liability Insurance = £x

Public Liability Insurance = £x
Professional Indemnity Insurance = £x

Product Liability Insurance = £x
*It is a legal requirement that all companies hold Employer’s
(Compulsory) Liability Insurance of £5 million as a minimum. Please
note this requirement is not applicable to Sole Traders.

8.2

Skills and Apprentices14 – (please refer to supplier selection guidance)

a.

Public procurement of contracts with a full life value
of £10 million and above and duration of 12 months
and above should be used to support skills
development and delivery of the apprenticeship
commitment. This policy is set out in detail in
Procurement

Policy

Note

14/15.

Yes
No

Please
14

confirm

if

you

will

be

supporting

Procurement Policy Note 14/15– Supporting Apprenticeships and Skills Through Public Procurement
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apprenticeships and skills development through this
contract.

b.

If yes, can you provide at a later stage documentary

Yes

evidence to support your commitment to developing

No

and

investing

in

skills,

development

and

apprenticeships to build a more skilled and
productive workforce and reducing the risks of
supply constraints and increasing labour cost
inflation?
c.

Do you have a process in place to ensure that your

Yes

supply chain supports skills, development and

No

apprenticeships in line with PPN 14/15 (see
guidance) and can provide evidence if requested?

8.3

Steel15 – (please refer to supplier selection guidance)

a.

Please describe the supply chain management systems, policies,
standards and procedures you currently have in place to ensure robust
supply chain management

b.

Please provide details of previous similar projects where you have
demonstrated a high level of competency and effectiveness in managing
of all supply chain members involved in steel supply or production so
that there was a sustainable and safe supply of steel.

15

Procurement Policy Note 16/15– Procuring steel in major projects
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c.

Please provide all the relevant details of previous breaches of health and
safety legislation in the last 5 years, applicable to the country in which
you operate, on comparable projects, for both:

(i) Your company

(ii) All your supply chain members involved in the production or supply
of steel.

8.4

Suppliers’ Past Performance16 - (please refer to supplier selection
guidance - this question should only be included by central government
contracting authorities)

a.

Can you supply a list of your relevant principal

Yes

contracts for goods and/or services provided

No

in the last three years?
b.

c.

d.

On request can you provide a certificate from

Yes

those customers on the list?

No

If you cannot obtain a certificate from a

Yes

customer can you explain the reasons why?

No

If the certificate states that goods and/or

Yes

services supplied were not satisfactory are

No

you able to supply information which shows
why this will not recur in this contract if you
are awarded it?
e.

Can you supply the information in questions

Yes

a. to d. above for any sub-contractors [or

No

consortium members] who you are relying
upon to perform this contract?

16

Procurement Policy Note 04/15 Taking Account of Suppliers’ Past Performance
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Appendix 4 Model Tender Documentation
APP4 – 1

Preamble and Instructions for Tendering

APP4 – 2

Form of Tender

APP4 – 3

Certificate as to Insurance

APP4 – 4

Certificate of Non-Canvassing and Non Collusion

APP4 – 5

Freedom of Information Statement

APP4 – 6

Model Notices
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App4 – 1

Information and Instructions for Tendering

Amber Valley Borough Council

_______________________________________[name of contract]

Tenders must be submitted in accordance with the following instructions. Tenders not complying
with these instructions, in any particular way, may be rejected by the Council, whose decision on the
matter is final.

1. Invitation to Tender
Amber Valley Borough Council is seeking to ????

2. Basis of Tenders
Tenders are being invited from contractors with suitable qualifications and experience

3. Scope of Tender
Tenders are being invited on the basis of undertaking the whole of the Services.

4. Contract Period
Tenders are invited for Services which are to be completed by ???? (with a possible extension at
the absolute discretion of the Council).

5. Tenderers to visit
Tenderers are invited to visit the borough of Amber Valley to ascertain all relevant conditions and
means of access and to thoroughly acquaint themselves with the extent and nature of the proposed
Services and will be deemed to have done so before submitting a Tender.

6. Tender queries
Tenderers are advised to study the Conditions of Contract and Specification. The whole of these
documents should be read and their true intent and meaning ascertained before the Form of Tender
is completed. Tenderers should seek to clarify any points of doubt or difficulty (including any
apparent ambiguities, errors and omissions in the tender documents) with the Council prior to
submitting a tender. For this purpose please contact the Council’s ??? Manager on 01773 ???
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7. Period of Validity
Tenderers are required to keep Tenders valid for acceptance for a period of 12 weeks from the
closing date for receipt of tenders.

8. Tendering procedure
8.1 The Tender shall be made on the Form of Tender enclosed. It must be completed and signed
by the Tenderer in ink and accompanied by the following information:

8.2

■

Proposals for undertaking the Services

■

Organisation and Method of Working

■

Analysis of Resources

■

Details of any part of the Services to be sub-contracted

The Form of Tender must be signed where the Tenderer is an individual, by that

individual. Where the Tenderer is a partnership, by two duly authorised partners. Where the
Tenderer is a company, by two directors or by a director and company secretary, such persons to
be duly authorised for the purpose.

8.3 No tender will be deemed to be received unless:
8.3.1 it is enclosed in the official envelope provided by the Council which must be properly
sealed;
8.3.2 the envelope bears no name or mark indicating the sender. If delivered by hand a
receipt will be issued.
8.3.3 Tenders must be delivered to the Executive Director (Resources) or (Operations)
on weekdays between the hours of 9.00 am and 4.30 pm or sent by post bearing
the correct postage and addressed in either case to:

Executive Director (Resources) or (Operations)
Amber Valley Borough Council
Town Hall
Ripley
Derbyshire
DE5 3BT

8.5 THE DEADLINE FOR RECEIPT OF TENDERS IS 12 NOON ON ??? 201 ??
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8.6 Proof of posting will not be accepted as proof of delivery if the tender

fails to arrive at the

stipulated address before the specified time.

8.7 No tender received after the specified time shall be considered. Any such tender shall be
returned promptly to the Tenderer by the Executive Director (Resources) or (Operations) who may
open the tender only to ascertain the name and address of the Tenderer.

8.8 The Council do not undertake to accept the lowest or any tender/Fees.

9. Tender evaluation
9.1 The Council will be conducting a full financial and technical evaluation of all tenders.
9.2 It is the Council’s intention to award the contract on the basis of the tender which is the most
economically advantageous to the Council.

9.3 In the evaluation of tenders the following will apply:
■

Method Statement and Resources
Details of the Tenderers’ organisation and method of working and the analysis of resources will
be considered.

■

Other Items
Written technical and financial references may be requested and considered as part of the
evaluation procedure.

■

The Council may also seek clarification in respect of the Method Statement and Resources
Analysis in various ways including but not limited to:
■

Site visits

■

Interviews with key personnel who would be assigned to the Contract and
appropriate Senior Managers of the Company

10. Payments
Payments will be made in accordance with the Specification within 28 days of the receipt of an
Invoice.

11. Basis of Tender
11.1 The Fees tendered by the Tenderer shall be exclusive of VAT.
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11.2 The prices/Fees to be inserted in the Form of Tender shall be the full inclusive value of the work
described. They shall represent all costs and expenses which may be incurred in order to provide
the Services in accordance with the Conditions and to assume all express and implied risks, liabilities
and obligations imposed by the Conditions, the Specification and all other documents forming part
of the Contract.

11.3

The Tenderer shall provide the breakdown of the costs and expenses (as set out in the

Specification) which it may incur in order to provide the Services in accordance with the Conditions

11.4 The Tenderer shall be deemed to have satisfied itself before submitting its Tender as to the
correctness and sufficiency of its Fees and prices.

11.5 If there appears to be an error in a tender submission or supporting information the Procurement
officer shall seek clarification and shall at their discretion permit manifest or minor errors to be
corrected, otherwise the Tenderer will be invited to confirm or withdraw its bid.
11.6 If the Council considers that a Tender price submitted by a Tenderer is abnormally low the
Council will request a written explanation from the Tenderer of the basis of its Tender price. The
Council will take into account any explanation which justifies the Tender price. If, after considering
any explanation, the Council, acting reasonably, still considers that the Tender price is unjustifiable
or otherwise abnormally low the Council may reject the Tender in its entirety. In the absence of
manifest error the Tenderer will not be able to alter the Tender Price once submitted and this
paragraph should not be viewed by any Tenderer as an opportunity to do so.

12 Sub-contracting
12.1 When submitting its Tender, the Tenderer must notify the Council of any parts of the Services
which it proposes to sub-contract. Failure to do so will invalidate any such tender.
12.2 The Council’s prior written approval must be obtained before any part of the Services is subcontracted. The Council reserves the right to refuse such approval as its absolute discretion.

12.3 An approved sub-contractor must give a direct warranty and undertaking to the Council but the
Contractor will nonetheless remain primarily liable for the provision of the Services.

13 Award of Contract
13.1 The Council expect to award the Contract on or about the *** 201* but reserve the right to delay
awarding the Contract to a later date for any reason.
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13.2 The successful Tenderer will be required to execute a formal contract in the form annexed and
until such execution the successful Tender together with the Council’s written acceptance shall
constitute the contract.

13.3 Forthwith upon the written acceptance of the Form of Tender by the Council the Contractor
shall procure the completion and deliver to the Council evidence of insurance

IF THE CONTRACTOR FAILS TO COMPLY WITH ANY PART OF THIS PARAGRAPH, THEN THE
COUNCIL MAY, WITHOUT PREJUDICE TO ANY OTHER RIGHT OR REMEDY AVAILABLE TO
IT, TERMINATE THE AGREEMENT OR CONTRACT (AS THE CASE MAY BE) BY NOTICE TO
THE CONTRACTOR HAVING IMMEDIATE EFFECT AND THE CONTRACTOR SHALL BE LIABLE
TO THE COUNCIL FOR ANY LOSS DIRECT OR INDIRECT THEREBY SUSTAINED BY THE
COUNCIL.

14. Health and Safety
Tenderers will be required to comply with the Health and Safety at Work etc Act 1974 and all other
regulation made under the Act.

15. Invitation to Tender
The Tenderer should note that although it has been invited to submit a tender this does not
necessarily mean that it has satisfied the Council regarding any matters raised. Notwithstanding the
Tenderer having been invited to tender or its inclusion on any approved list the Council make no
representations regarding the Tenderer’s financial stability, technical competence or ability in any
way to perform the Services.

16. Obligations
Tenderers proposing to submit a Tender are advised to ensure that they are familiar with the nature
and extent of their obligations if their Tender is accepted.

17. Accuracy
Information supplied to Tenderers by the Council (whether in these tender documents or otherwise)
is supplied for general guidance in the preparation of the tenders.

Tenderers must satisfy

themselves by their own investigations with regard to accuracy of any such information and no
responsibility is accepted by the Council for any inaccurate information obtained by Tenderers.
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18. Confidentiality
All information supplied by the Council in connection with this invitation to tender shall be regarded
as confidential by the Tenderer except that such information may be disclosed for the purpose of
obtaining sureties and quotations necessary for the preparation of the Tender. Any data provided
by the Council may only be used for the purposes of providing the Services and may not be used
for any other purpose without the prior written consent of the Council

19. Canvassing
Tenderers face automatic disqualification if they canvass for the Contract by approaching any
Councillor or Officer of the Council with a view to gaining more favourable consideration of their
Tender. Tenderers should state whether Councillors or Officers of the Council have any direct or
indirect interests in their company.

20. Raising concerns (whistle blowing)
Pursuant to the Public Interest Disclosure Act 1998, the Council has introduced a ‘Raising concerns
at Amber Valley’ policy which enables its employees to raise concerns about malpractice within the
Council and sets out the procedure to be followed. The successful tenderer will be supplied with a
copy of the policy and will be expected to make its employees aware of its contents. It will also need
to demonstrate to the Council how this has been done.
21. The Council’s duty to disclose under Access to Information Legislation
Tenderers should be aware that although personal information would be protected under the Data
Protection Act 2018, information concerning the successful tender and the contents of contracts and
agreements may have to be disclosed by the Council in response to any request that is in
accordance with the requirements of the Freedom of Information Act 2000 and/or the Environmental
Information Regulations 2004.

22. Late tenders
Tenders received after the closing time and date stated above will not be considered under any
circumstances.

23. Publication of successful tender
The Council may publish the amount of the successful tender and the name of the successful
Tenderer.
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24. Definitions
The words defined in the Conditions and Specification shall have the same meaning in these
instructions.

Checklist

ALL of the following must be submitted to the Council:Form of Tender
Proposal for undertaking the Services
Details of Organisation and Method of Working
Analysis of Resources
Details of any part of the Services to be sub-contracted
Copies of insurance policies

Page | 470

APP4 – 2

Form of Tender

(to be completed in capitals save for the signature(s))

TO: Amber Valley Borough Council, Town Hall, Market Place, Ripley, Derbyshire, DE5 3BT

I/We, ...................................................................................................................................................
(insert full legal name of tenderer including ‘Ltd’ or ‘plc’ or as the case may be – please note: if the
legal name is a business name not followed by ‘Ltd’ or ‘plc’ or a similar expression, please state the
legal nature of the tenderer, eg. partnership or incorporated unlimited company)
hereby offer to provide the services and goods (‘the Services’) in accordance with the Conditions of
Contract and Specification Brief for:

the Fixed Sum of

£ ________

the following Day Rates for additional work

£ ________

1.

I/We hereby warrant and represent to, and undertake with the Council that:a)

I/We have not directly or indirectly canvassed any Member or Official of the Council
with a view to gaining more favourable consideration of my/our Tender;

b)

All information, representations and other matters of fact communicated (whether in
writing or otherwise) to the Council by myself/ourselves my/our employees or agents
in connection with the Form of Tender (and without prejudice to the generality
hereof) are true, complete and accurate in all respects;

c)

I/We have not submitted the Form of Tender or entered into the Contract in reliance
upon any representations or statement (whether made orally or in writing) which
may have been made by the Council or on the Council’s behalf;

d)

I/We have full power and authority to enter into the Contract and to provide the
Service;

e)

I/We have sound financial standing and have sufficient working capital available to
perform the contract in accordance with the conditions for the entire duration of the
contract period;

2.

I/We agree that:
(a)

this tender shall be kept open for

weeks from
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(b)

the Contract shall become binding upon the Council’s written acceptance of the
Tender

(c)

the Council is under no obligation to accept this or any other Tender

Dated this

day of

201x

Signatures:

For a sole principal or a partnership:
(1) Signature

(2) Signature

Name

Name

Job Title/Designation

Job Title/Designation

For and on behalf of:
(print business’ full name)
Business Address

Date

For a limited company:
(1)Signature

(2) Signature

Name

Name

Director/Company Secretary*

Director/Company Secretary*

For and on behalf of:
(print company’s registered name and
number)
Registered Office

Date

* delete as applicable
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Please complete this form in full and return it with all other items referred to in the Instructions to
Tenderers
(Words defined in the Conditions of Contract and Specification shall have the same meaning in
this Form of Tender)
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APP4 – 3

Certificate as to Insurance

To: Amber Valley Borough Council
We hereby certify:1. That the under mentioned insurance policies are held by:(Name of insured) ......................................................…………………………...................................
of ......................................…………………………………..................................................................
Employer's Liability Policy No ........……………………………………................................................
with ................……………...............................................................................................................
maximum value .....…………………………………………………………….........................................
restrictions (if any) (eg, types of work) ……………………………………….…………………………...
……………………………………………………………………………………………..……………………
Public Liability Policy No ........…………………………………………................................................
with ................……………..............................................................................................................
maximum value .....…………………………………………………………...........................................
exclusions (if any) …………………………………………………………………………………………...
*Professional Indemnity Policy No ........…………………………………………..................................
with ................……………...............................................................................................................
maximum value .....………………………………………………..........................................................
*Business Interruption Policy No ........………………………...………................................................
with ................……………...............................................................................................................
maximum value .....………………………………………………..........................................................
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2. The indemnity provided by the Employer’s Liability Policy shall be not less than £10,000,000, the
indemnity provided by the Public Liability Policy is not less than £25,000,000 for any one accident
or any one claim and that the liability for fixtures, chattels and goods shall by £5,000,000 for any one
incident or any one claim.

3. That the policies contain a Principal's Clause which will indemnify the Council in respect of any
claims which may arise from the fraudulent activity of employees, agents or advisors employed by
the Bank.

4. The policy premiums have been paid and the policies are in force until:.................................................................................................... (E.L.)
.................................................................................................... (P.L.)
.................................................................................................... (P.I.)*
.................................................................................................... (B.I.)*
* Delete if not appropriate

Signed ..............................................................................................................................................
For and on behalf of .........................................................................................................................
Address ............................................................................................................................................
...........................................................................................................................................................
Date ..................................................................................................................................................
NB
1. THIS FORM MUST BE COMPLETED BY AN INSURANCE COMPANY OR BROKER.
2. Name of Insurance Company to be inserted where the Certificate is signed by an Insurance
Broker.
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APP4 – 4

Certificate of Non-Canvassing and Non-Collusion

To: Amber Valley Borough Council (hereinafter called "the Council")
Non-Canvassing:
We hereby certify that we have not canvassed nor solicited any Member, Officer or Employee,
Servant or Agent of the Council in connection with the award of this Contract for the Services and
that no person employed by us or acting on our behalf has done any such act.
We further undertake that we will not hereafter canvass or solicit any Member, Officer or Employee,
Servant or Agent of the Council in connection with the award of this Contract for the Services and
that no person employed by us or acting on our behalf will do any such act.
Non-Collusion:
In recognition of the principle that the Council shall receive bona fide competitive offers from all those
companies submitting tenders.
We Certify That:
(1) This is a bona fide offer, intended to be competitive:
(2) We have not fixed or adjusted the amount of the tender or the rates and prices quoted in it by or
under or in accordance with any agreement or arrangement with any other person.
We Also Certify That:
We have not done and undertake not to do at any time any of the following acts:
(a) communicate to a person other than the Council the amount or approximate amount of the
proposed offer or any information which would allow the amount or approximate amount to be
calculated (other than disclosure, in confidence, which was or is essential to obtain insurance
premium quotations required for the preparation of the tender),
(b) enter into any agreement or arrangement with any other person that such other person shall
refrain from negotiating or offering as to the amount of any tender to be submitted;
(c) pay or give or offer or agree to pay or give any sum of money inducement or valuable
consideration directly or indirectly to any person for doing or having done or causing or having
caused to be done in relation to any other tender for the Services any act or omission;
(d) commit any offence under the Bribery Act 2010 nor under the section 117 of the Local
Government Act 1972.
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In this Certificate:
(1) “person” includes any person and any body or Service Provider corporate or incorporate;
(2) “any agreement or arrangement” includes any transaction formal or informal and whether legally
binding or not.

Signatures:
For a sole principal or a partnership:
(1) Signature

(2) Signature

Name

Name

Job Title/Designation

Job Title/Designation

For and on behalf of:
(print business’ full name)
Business Address

Date

For a limited company:
(1)Signature

(2) Signature

Name

Name

Director/Company Secretary*

Director/Company Secretary*

For and on behalf of:
(print company’s registered name and
number)
Registered Office

Date

* delete as applicable
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APP4 – 5

Freedom of Information Act 2000 and Environmental Information
Regulations 2004

TO: Amber Valley Borough Council, Town Hall, Market Place, Ripley, Derbyshire, DE5 3BT

I/We, ................................................................................................................................................
am/are aware that the Council may have to disclose information concerning the successful tender
in order to satisfy any relevant request for such data under the Freedom of Information Act 2000
and/or the Environmental Information Regulations 2004.

In the event that the Council receives a request under the Freedom of Information Act 2000 and/or
the Environmental Information Regulations 2004:

*The Council may disclose all such information without further reference to me/us.

*The Council may not disclose the information set out in the attached schedule until I/we have had
the opportunity to make representations as to its disclosure or otherwise

Schedule of Excluded information

Description of Excluded Information

Reason for request for exclusion
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Signatures:
For a sole principal or a partnership:
(1) Signature

(2) Signature

Name

Name

Job Title/Designation

Job Title/Designation

For and on behalf of:
(print business’ full name)
Business Address

Date

For a limited company:

(1)Signature

(2) Signature

Name

Name

Director/Company Secretary*

Director/Company Secretary*

For and on behalf of:
(print company’s registered name and
number)
Registered Officer

Date

* delete as applicable
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APP4 – 6

Model Notices

APP4 – 6.1

Notice informing candidates of their elimination at the PQQ stage

APP4 – 6.2

Notice informing successful tenderer of the contract award decision

APP4 – 6.3

Notice informing unsuccessful tenderer or candidate concerned of the contract
award decision
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APP4 – 6.1

Notice Informing Candidates of Their Elimination at the PQQ
Stage

IT IS A REQUIREMENT TO NOTIFY CANDIDATES
OF THEIR ELIMINATION AT THE PQQ STAGE.

Thank

you

for

your

pre-qualification

questionnaire

dated

(***date

of

pre-qualification

questionnaire***) in response to (***details of OJEU advert***). We have now completed our
evaluation of all the pre-qualification questionnaires received in response to the advertisement and,
on behalf of the (***contracting authority***), I must inform you that on this occasion you have not
been selected to be invited to (***tender/negotiate the contract/participate further in the dialogue***)
(Draft Note: delete according to the procedure being followed).

[The table below shows your scores against the published selection criteria.

SELECTION CRITERIA

YOUR SCORE

1

2

3

4

5

6

7

8
OVERALL SCORE

9

Draft Note: optional]

If you would like to receive [additional] debrief information, please contact us in writing. We will
respond to you within 15 days of receipt of a written request.

May I take this opportunity to once again thank you for your interest in this contract.
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APP4 – 6.2

Notice Informing Successful Tenderer of the Contract Award
Decision

Dear [

]

Re: [insert title of procurement as described in OJEU notice, OJEU reference etc.] (the
“Proposed Contract”)
This is an Award Decision Notice pursuant to Regulation 32 of The Public Contracts Regulations
2006 (the “Regulations”).
I am pleased to inform you that, following the evaluation process, the Council proposes to accept
your offer in relation to the Proposed Contract as contained within document with reference [insert
reference] and dated [insert date] (your “Offer”).
The evaluation criteria were [insert evaluation criteria]. Your score against those criteria was
[score].

Award Criteria
Criteria

Sub-

Weightings

criteria

Your

Winning

Score

Bidders Score

Requirement 1:
Requirement 2:
(etc)

The reasons for the decision, including the characteristics and relative advantages of your winning
tender, were as follows. [Set out description of these.]
Characteristics and Relative advantages of the successful bid.

Characteristics and Relative advantages of the successful bid. (Provide a narrative
which contains supporting evidence under each Requirement to explain the
features of the winners bid which made it better than others and why it
demonstrates their appropriateness for this particular project going forward)
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Requirement 1:

Requirement 2:

(etc)

However, this letter is not, at this stage, a communication of the Council’s formal acceptance of your
offer. A mandatory “standstill” period is now in force pursuant to Regulation 32A of the Regulations;
this period will end at midnight on [insert date]*.
Subject to the Council receiving no notice during the standstill period of any intention to legally
challenge the award process, the Council aims to conclude the Proposed Contract with you on or
after [insert date] *.

I would be grateful for your written acknowledgement that you have received, and understood the
contents of, this letter.

If you require further clarification, please contact me in writing. We will respond to you within 15
days of receipt of a written request.
I will be in touch with you again at the end of the standstill period.
Yours sincerely,

(*Drafting Note: Rewording will be required if letter is sent other than by email. You must ensure
that standstill period is a minimum of 10 calendar days from day after date of despatch if the letter
is sent to all recipients by email or fax or 15 calendar days from day after date of despatch if the
letter is sent to any recipients only by other means).
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APP4 – 6.3

Notice Informing Unsuccessful Tenderer or Candidate Concerned
of the Contract Award Decision

Dear [

]

Re: [insert title of procurement as described in OJEU notice, OJEU reference etc.] (the
“Proposed Contract”)
This is an Award Decision Notice pursuant to Regulation 32 of The Public Contracts Regulations
2006 (the “Regulations”).
I regret to inform you that, following the evaluation process, the Council does not propose to accept
your offer in relation to the Proposed Contract as contained within document with reference [insert
reference] and dated [insert date] (your “Offer”).

The table below shows the individual scores given against the published criteria in respect of your
submission and those of the winning tenderer (***name of winning tenderer***).

Evaluation Criteria
Criteria

Sub-

Weightings

criteria

Your

Winning

Score

Bidders Score

Requirement 1:
Requirement 2:
(etc)
The reasons for the decision, including the characteristics and relative advantages of the winning
tender, were as follows. [Set out description of these.]
Characteristics and Relative advantages of the successful bid.

Characteristics and Relative advantages of the successful bid. (Provide a narrative
which contains supporting evidence under each Requirement to explain the
features of the winners bid which made it better than others and why it
demonstrates their appropriateness for this particular project going forward)

Requirement 1:
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Requirement 2:

(etc)

However, this letter is not, at this stage, a communication of the Council’s formal acceptance of the
offer. A mandatory “standstill” period is now in force pursuant to Regulation 32A of the Regulations;
this period will end at midnight on [insert date] *.
Subject to the Council receiving no notice during the standstill period of any intention to legally
challenge the award process, the Council aims to conclude the Proposed Contract with the
successful tenderer on or after [insert date] *.

If you require further clarification, please contact us in writing. We will respond to you within 15 days
of receipt of a written request.
May I take this opportunity to thank you once again for your interest in this contract.
Yours sincerely,

(*Drafting Note: Rewording will be required if letter is sent other than by email. You must ensure
that standstill period is a minimum of 10 calendar days from day after date of despatch if the letter
is sent to all recipients by email or fax or 15 calendar days from day after date of despatch if the
letter is sent to any recipients only by other means).
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Appendix 5 Tender Evaluation Model
Tender Evaluation Model (with example figures)

Quality Aspect
Company X
Resources
Method Statement
Compliance
to
Programme
Quality
of
past
performance
Presentation of bid
Quality
Score
weighting
Price Score weighting
Lowest
Tendered
Overall Price
Tenderer's
Overall
Price

Weighting

Officer Weighted Officer Weighted Officer Weighted Officer Weighted Officer Weighted Average
A
Score
B
Score
C
Score
D
Score
E
Score
Score

15
15

3
3

45
45

2
2

30
30

2
4

30
60

3
4

45
60

2
3

30
45

15

5

75

5

75

5

75

3

45

3

45

15
10
70

1
3
15

15
30
210

2
3
14

30
30
195

3
4
18

45
40
250

1
4
15

15
40
205

1
2
11

15
20
155

70
30

42.00
27.86

39.00
27.86

50.00
27.86

41.00
27.86

31.00
27.86

40.60
27.86

£35,987.00

69.86

66.86

77.86

68.86

58.86

68.46

£38,750.00

Quality
Score
Price Score
Assessment
Score
Rank
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Appendix 6 Outline of EU Procurement Rules

The EU procurement rules are extremely complex and each EU contract needs to
be considered in detail in consultation with the Chief Legal Officer and the Chief
Financial Officer. The following is only intended to be a brief summary.

In ALL cases the Public Contracts Regulations 2015 must be adhered to and any
relevant Procurement Policy Notes issues by the Crown Commercial Service
should be considered.

The Chief Legal Officer MUST be consulted as soon as you suspect that the EU
procurement rules MIGHT apply to a forthcoming contract.

The Chief Legal Officer MUST be consulted BEFORE you agree to award an EU
contract.

APP6 – 1

What are the EU Public Sector Procurement Rules?

APP6 – 2

To whom do the EU Procurement Rules apply?

APP6 – 3

What type of contracts are covered by the Regulations?

APP6 – 4

Determining if the Directives apply

APP6 – 5

Preliminary market consultations (Byte size1) (BS1)

APP6 – 6

Advertising the contract (BS16)

APP6 – 7

Procedures BS4 & 5

APP6 – 8

Selection Stage (BS18 part1

APP6 – 9

Post Tender Clarification and Negotiation

APP6 – 10

Award of contracts (BS8)

APP6 – 11

Notification of Decisions

APP6 – 12

Standstill Period

APP6 – 13

Contract Award Notice
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De-brief

APP6 – 1

APP6 – 14

Permitted changes to existing contracts (BS9)

APP6 – 15

Enforcement

APP6 – 16

Reporting requirements (BS19)

APP6 – 17

Time limits (BS2 &3)

What are the EU Public Sector Procurement Rules?

The European public sector procurement rules are intended to promote fair and open competition
and a single European market.

The current Procurement Directives and corresponding statutory instruments are:The Public Contracts Directive – 2014/24/EU and the Public Contracts Regulations 2015 (SI
2015/102)

The Public Contracts Regulations can be found at:
http://www.legislation.gov.uk/uksi/2015/102/contents/made

Case-law of the ECJ and national courts provides interpretation of the requirements of the Treaty
and the Directives and can establish precedents which must be observed. Case-law, by its nature,
is constantly evolving and can have significant effects.

The Crown Commercial Service frequently issues Procurement Policy Notes (PPNs) and these
should be considered where relevant (not all are relevant to the Council). Many PPNs are binding
on government departments and non-governmental public bodies but are recommended as good
practice to local government bodies. Others are mandatory for all contracting authorities.

The Procurement Policy Notes can be found at:
https://www.gov.uk/government/collections/procurement-policy-notes
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APP6 – 2

To whom do the EU Procurement Rules apply?

The Council. All public bodies must comply. A public body in this context means the State,
regional, local authorities, associations formed by one or more of such authorities or bodies
governed by public law.

Note

There are two further statutory instruments:

The Concession Contracts Regulations 2016 (which implement the
Concession Contracts Directive 2014/23).

These regulations impose

obligations on contracting authorities concerning the award of concession
contracts (i.e. where the consideration given to the contractor is that the
contractor is permitted to exploit the works or services that are the subject
of the contract (together with payment if desired) and the operating risk
transfers to the concessionaire). Toll roads/bridges and PFI schemes are
two common examples of concessions. The threshold for such contracts is
£4,104,394 (€5,225,000).

The Utilities Contracts Regulations 2016 (which implement the Utilities
Contracts Directive 2014/25). These regulations impose obligations on
utilities (suppliers of gas and heat, electricity, water, transport services etc.)
in relation to how they award contracts for the execution of works, the supply
of products or the provision of services.

It is unlikely that the Council would become involved in such contracts but if
one is contemplated legal advice must be sought at the outset.

APP6 – 3

What type of contracts are covered by the Regulations?

It is important to determine the type of contract that will be awarded, as there are slight variations
in the rules for Supplies and Services and more significant variations in the rules for Works.
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The Public Contracts Regulations provide definitions of Supplies, Works and Services:“Supplies” contracts are essentially those for the supply (and installation where appropriate) or
hire of products.
“Works” is defined as “the outcome of building or civil engineering, works taken as a whole that is
sufficient of itself to fulfil an economic and technical function”.
“Services” includes, for example, services such as maintenance of equipment, transportation,
consultancy, technical services etc. Services are split into two categories:
■

Services

■

‘Light regime’ services

Service contracts are subject to full regulation unless they fall within the ‘light regime.

Light regime services are set out in Schedule 3 of the Regulations. They include certain health,
administrative, social and legal services. The threshold is set higher than for other services.
The procedures for ‘Light regime’ services falling above the threshold are the same as for any other
services contract. Those falling below the threshold are less regulated. Regulations 74 – 76 set
out the requirements but in summary:
■

There is a call for competition by way of a contract notice or a prior information notice.

■

The Council can determine the procedures it uses but these must be at least sufficient to
ensure compliance with the principles of transparency and equal treatment.

■

All time limits imposed must be reasonable and proportionate.

■

The Council must comply with the information set out in the call for competition about
conditions, time limits and award procedure.

■

The Council can only deviate from the information contained in the call for competition where
this would not breach the principles of transparency and equal treatment.

■

The Council can take into account any relevant considerations in deciding to award their
contract, including the need to ensure quality, continuity, accessibility, affordability, availability
and the comprehensiveness of the services, the specific needs of different user groups, the
involvement and empowerment of users and innovation.

■

Once the Council has awarded the contract, it must publish an award notice, although it can
group these and publish them on a quarterly basis.
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APP6 – 4

Determining if the Directives apply

There are three initial questions to ask:-

A) Is the awarding body a contracting authority?
B) Does the value of the contract exceed the threshold?
C) Is there a general or special exemption?

A) Is the awarding authority a contracting authority? (Regulation 2(1))
Where the Council is awarding a contract it is a contracting authority for the purposes of the EU
procurement rules.

B) Does

the

contract

value

exceed

the

threshold?

(Regulation

5)

The Directives only apply to contracts above certain financial threshold values. These thresholds
are set out in the Directives in Euros (although Sterling equivalents are available), and are fixed for
2 year periods. The values change on 1 January every even year.

To view the current thresholds see Appendix 2

Total Value of the contract (Regulation 6)

Purchasers are required to estimate the value of the contract or contracts to the best of their ability.
If the estimate proves to have been flawed, for example, because bids or the eventual contract
value are significantly higher than estimated, there may be a breach of the Rules (and the
competition may have to be stopped and start again).

Part A3 explains the way to calculate the Total Value of Contracts and the application of the
Aggregation rules.

The estimate does not need to include any Value Added Tax payable.
C) Is there a general or special exclusion (Regulations 7 – 17)?
There are a number of exclusions from the application of the Regulations. These are set out in
Regulations 7 – 17.
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APP6 – 5

Preliminary Market Considerations

A) Preliminary market consultations (Regulation 40)
The Council may conduct pre-procurement market consultation with a view to:
■

preparing the procurement; and

■

informing economic operators of its procurement plans and requirements.

This could include, for example, seeking or accepting advice from independent experts, authorities
or from market participants.
It is important that the consultation does not have the effect of distorting competition and does not
breach requirements for non-discrimination and transparency (Regulation 40(3)).
The Chief Legal officer must be consulted before pre-procurement market consultations take place
as there is a risk of challenge if it is undertaken incorrectly.
B) Prior involvement of candidates or tenderers (Regulation 41)
Where a candidate or tenderer has advised the Council in a pre-procurement consultation, or has
been otherwise involved, in preparation for a specific procurement and then wishes to participate
as a tenderer the Council cannot automatically ban that candidate or tenderer from participating.
The Council must take “appropriate measures” to ensure that competition is not distorted by the
participation of the candidate or tenderer (Regulation 41(1)).
The Council must along with any other measures:
■

inform the other candidates and tenderers of relevant information exchanged resulting from
the involvement of the candidate or tenderer in the preparation of the procurement procedure;
and

■

fix adequate time limits for the receipt of tenders.

The candidate or tenderer concerned can only be excluded from the procedure where there are no
other means to ensure compliance with the duty to treat economic operators equally (Regulation
41(3)).
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C) Division of contracts into lots (Regulation 46)
The Council will need to decide at an early stage whether or not to divide the contract into lots (i.e.
whether to have one single contract or split it into several smaller contracts).

Note
Contracting authorities are steered towards dividing contacts into lots as the
government is keen to support ‘SME’s (small and medium sized enterprises) who
may not have the capacity to tender for larger contracts.
The decision is not an easy one as savings derived from economies of scale may
lead to a decision to use a single contract but the diversity resulting from multiple
contracts can encourage competition and efficiency.
Issues to consider include:
•

Economies of scale (for example, costs may be lower if a number of lots are
bundled and delivered by a single contractor).

•

Number of potential participants and their degree of specialisation: for
example, if there are only a few economic operators capable of competing
for several lots, competition among them can be increased by bundling the
lots.

•

Subcontracting: bundling may exclude smaller firms from bidding directly for
the procurement contract but it does not necessarily prevent them from
executing part of the contract

If the Council decides not to divide the contract into lots, then reasons must be given in the
procurement documents or the report required under regulation 84 (Regulation 46(2)).
The Council must indicate in the contract notice or in the invitation to confirm interest, whether
tenders may be submitted for one, for several or for all of the lots (Regulation 46(3)).
The Council can limit the number of lots awarded to a single tenderer provided that the maximum
number of lots per tenderer is stated in the contract notice or in the invitation to confirm interest
(Regulation 46(4)).
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The Council must indicate in the procurement documents the objective and non-discriminatory
criteria or rules to be applied for determining which lots will be awarded where the application of
the award criteria would result in one tenderer being awarded more lots than the maximum number
(Regulation 46(5)).
The Council can award contracts combining several or all lots but only if it has reserved the right
to do so in the contract notice or in the invitation to confirm and indicated the lots or groups of lots
that may be combined (Regulation 46(6).

APP6 – 6
1

Advertising

An advert must be prepared and sent to the Official Journal of the European Union (OJEU).
The Contract Notice and Contract Award standard forms must be used – these are also
available to download from the Commission's website (http://simap.eu.int). The Council has
set up an account with SIMAP and can complete the forms online. It is essential that the
Legal Section be consulted.

2

You must not
a)

place any advertisements in other publication(s) before you send your advert to OJEU.
Note: you do not have to await the publication of the OJEU advert, your obligation is to
ensure that the OJEU advert is despatched before any other advert or

b)

provide information or detail in the other advert(s) that does not appear in the OJEU
advert.

3

If the contract value is below the relevant threshold value at which an advert is mandatory,
an advert can still be placed ‘on a voluntary basis'. Case-law seems to indicate that voluntary
publication of a notice in OJEU does not mean that the competition is subject to the processes
and procedures of the Directive.

4

The contract must also be advertised in Contract Finder.
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APP6 – 7

Procedures

APP6 – 7.1

Prior Information Notices

APP6 – 7.2

Open Procedure

APP6 – 7.3

Restricted Procedure

APP6 – 7.4

Competitive Procedure with Negotiation

APP6 – 7.5

Competitive Dialogue Procedure

APP6 – 7.6

Innovation Partnerships

APP6 – 7.7

Framework agreements

APP6 – 7.8

Dynamic Purchasing Systems

Having established that the Directive applies, the next issue is to identify the appropriate procedure.

Government guidance strongly urges contracting authorities to follow the open procedure. In the
past the Council has usually chosen the restricted procedure mainly because it enables the Council
to shortlist potential candidates before sending out a formal invitation to tender (ITT).

A complete set of flowcharts setting out the steps and the timescales for the main procedures can
be found in Appendix 7.

APP6 – 7.1

Prior Information Notices (PINs)

PINs are not mandatory but may be of use when deciding which procedure to follow.
PINs take two forms – standard PINs and PINs used as a Call for competition:

Standard PINs (regulations 51 and 52)

A PIN, or Prior Information Notice, is a notice published in the OJEU which sets out a contracting
authority's purchasing intentions. It does not oblige the contracting authority to proceed with a
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procurement process, but informs the market that they should expect a procurement to be
commenced within the next 12 months.

Where a valid PIN has been published at least 35 days and not more than 12 months in advance
of a contract notice, the contracting authority may shorten the timescales under both the open and
restricted procedures.

The shortest possible timescale available (without having to justify using an accelerated procedure)
can be achieved by having a PIN in place, and ensuring that the OJEU notice and contract
documents are in electronic form.

Publishing a PIN is not mandatory unless the contracting authority is seeking to use a PIN to reduce
procurement timescales. PINs must be published on OJEU before their publication at national level.

PINS as a Call for competition (regulation 26(9))

PINs can now also be used as a call for competition when using the restricted procedure or
competitive procedure with negotiation. When used this way a PIN is used in place of a contract
notice. The PIN must contain specified details.

This is a new procedure and advice must be taken from the Legal Section before a PIN is used in
this way.

APP6 – 7.2

Open Procedure (Regulation 27)

The procedure begins with the publication of a contract notice in OJEU. This notice gives the
deadline for tenders to be returned.

All procurement documents must be available free of charge by electronic means from the date of
publication of the OJEU notice (regulation 53).

This means that all documentation relating to the proposed contract must be prepared in advance
of the issue of the contract notice.

Page | 496

There is no preliminary selection (shortlisting) process prior to receipt of the tender.
The timescales are set out below. The timescales are minimum timescales – the Council must
take into account the complexity of the contract and the time required to draw up the contract. The
time limits must be proportionate (regulations 27(1) and 27(4)).

If a Standard Prior Information Notice has been published timescales may be reduced.

Further reductions in timescales are available if documents and adverts are sent electronically or
if the Council can substantiate grounds for urgency.

Note: From 18 October 2018 full requirements for e-communications will apply to all contracting
authorities.

APP6 – 7.3

Restricted Procedure (Regulation 28)

It is a 2 stage process. Firstly the selection of a number of suitably experienced, qualified
companies (‘shortlisting'), and secondly inviting those selected companies to submit proposals.
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All procurement documents must be available free of charge by electronic means from the date of
publication of the OJEU notice (regulation 53).

This means that all documentation relating to the proposed contract must be prepared in advance
of the issue of the contract notice.
The timescales are set out below. The timescales are minimum timescales – the Council must
take into account the complexity of the contract and the time required to draw up the contract. The
time limits must be proportionate (regulations 27(1) and 27(4)).

The Restricted procedure without prior publication of a prior information notice is the procedure
most commonly followed by the Council:

If a Standard Prior Information Notice has been published timescales may be reduced:
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Further reductions in timescales are available if documents and adverts are sent electronically or
if the Council can substantiate grounds for urgency (see flow chart in Appendix 7).

Note: From 18 October 2018 full requirements for e-communications will apply to all contracting
authorities.

Stage 1 – Expressions of Interest and Shortlisting

Tenderers are invited to express an interest in the contract in response to a contract notice usually
involving a pre-qualification questionnaire (PQQ).

The Council will assesses supplier suitability and prepare a short-list of tenderers.

Shortlisting is on the basis of looking at the company's capacity, not how they propose to meet
the contract..
Selection stage – the rejection or selection of candidates may be based on:
■

evidence that they are not unsuitable on grounds, eg of bankruptcy, criminal conviction
or failure to pay taxes. Certain offences now require, in normal circumstances, a
mandatory exclusion;

■

their economic and financial standing – that they are judged to be financially sound on
the basis of their annual accounts;

■

their technical capacity – eg that they will be adequately equipped to do the job and that
their track record is satisfactory.

There must be a minimum of 5 companies shortlisted (where there are at least 5 suitably
qualified, experienced companies).
Stage 2 – Invitation to Tender

The Council will issue Invitation to Tender (ITT) documents to the shortlisted companies.
Prospective

candidates

must

return

tenders

before

the

specified

deadline.
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APP6 – 7.4

Competitive procedure with negotiation (regulation 29)

The use of this procedure must be justified on one of the grounds laid down in the regulations. This
procedure includes a pre-qualification stage as in the restricted procedure during which supplier
suitability is assessed and a minimum of three candidates must be invited to submit initial tenders.
The grounds for using the Competitive procedure with negotiation are as follows:
■

Where needs cannot be met without adaptation of readily available solutions

■

Where the contract includes design or innovative solutions

■

Where the requirement is complex in nature, in its legal and financial make-up or
because of its risks

■

Where the technical specifications cannot be established with sufficient precision

■

In the case of unacceptable/irregular tenders

The minimum time limits for requests to participate and submission of initial tenders are the same
as in the restricted procedure (including opportunities to shorten the periods).
The procedure allows for negotiation with bidders on the initial tenders and any subsequent tenders
provided there is no change to minimum requirements set out in the procurement documents. Final
tenders cannot be negotiated.
The procedure can take place in stages (provided this is notified in advance). Numbers are reduced
by applying the published contract award criteria. In the final stage the number should be sufficient
for genuine competition (subject to certain conditions)
An accelerated negotiated procedure exists for use in urgent situations (like the other procedures).
The reduced minimum time limits are the same as in the restricted procedure (but apply to initial
tenders).
Flow charts can be found in Appendix 7.

APP6 – 7.5

Competitive dialogue (Regulation 30)

The competitive dialogue procedure can be used in the same circumstances as the competitive
procedure with negotiation (see APP6 – 7.4)
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The contract must be awarded on the basis of the best price-quality ratio (see below)
A pre-qualification stage is used to short-list at least three participants to participate in dialogue
The dialogue stage may consist of successive stages and is used to discuss and develop possible
solutions with participants that meet the contracting authority's requirements which are set out in
the contract notice and defined in a descriptive document
Numbers are reduced by applying the published contract award criteria. In the final stage, the
number must be sufficient to ensure genuine competition (subject to certain conditions)
A contracting authority may conclude dialogue when it has identified one or more solutions capable
of meeting its needs
Once dialogue is closed and final tenders have been submitted, the scope for discussion is limited
to 'clarification, specification or optimisation' which must not distort competition or have a
discriminatory effect
Once the final tenders (clarified as necessary) have been evaluated, negotiations may be
conducted with the bidder whose tender offers the best price-quality ratio in order to confirm
financial commitments or other terms by finalising the terms of the contract provided this does not
have the effect of modifying essential aspects of the tender or the procurement and does not risk
distorting competition or discrimination.
Flow charts can be found in Appendix 7.

APP6 – 7.6

Innovation partnership procedure: (regulation 31)

The innovation partnership procedure is for use in circumstances where a contracting authority has
identified a need for an innovative product, services or works that is not available on the market.
The aim of the partnership is the development of the innovative product, services or works and,
provided these meet agreed performance levels and maximum costs, their subsequent purchase.
Advice must be taken from the Legal section if you wish to use this procedure.
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APP6 – 7.7

Framework Agreements (Regulation 33)

A framework agreement is an ‘umbrella agreement’ that sets out the terms (particularly relating to
price, quality and quantity) under which individual contracts (‘call-offs’) can be made throughout
the period of the agreement. A multi-supplier framework allows a contracting authority to select
from a number of suppliers for its requirements, helping to ensure that each purchase represents
best value. Framework agreements are most commonly used for supply contracts.
The remainder of this note relates to the participation by the Council in an existing framework
agreement (and not the creation of a framework agreement).
Why use a framework agreement?
The main advantage to a contracting authority of using a framework agreement is that they do not
have to go through the full OJEU process every time the requirements arise. It also means there
is less downtime between identifying the need and fulfilling it, which considering how lengthy the
OJEU process can be, could be a considerable benefit.
Can the Council use an existing framework agreement to procure a contract?
A framework agreement can only be used by the contracting authorities which are “clearly
identified” in the call for competition and the economic operators who are appointed when the
framework agreement is set up.
It is safest if the Council is specifically named in the framework agreement, but it may be included
by reference (e.g. if the framework refers to ‘all local authorities in Derbyshire’).
Is an OJEU notice needed?
If the proposed contract exceeds the EU thresholds then the original framework agreement needs
to be advertised in OJEU. Individual call-offs do not need to be re-advertised.
Direct awards and mini-competitions

How the Council can select a particular contractor from a framework agreement will depend on the
particular framework agreement which may allow a direct award or require a mini-competition
between the economic operators who joined the framework when it was set up. The framework
itself will specify the requirements.
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Note: From 18 October 2018 full requirements for e-communications will apply to all contracting
authorities, including for call-offs under frameworks.

Not
Note
Have you identified one or more framework agreements which could meet your
need?
■

Contact the owners of the framework agreement to obtain all associated
information;
■ Once you have chosen the most suitable you cannot ask suppliers to bid
against prices offered under one of the other framework agreements.
Are you entitled to call-off from the framework in question?
■

Only entities who were identifiable on the contract notice adverting the
framework agreement are entitled to call-off from the agreement;
■ It is not possible to add a new contracting authority to a framework
agreement after the award of the framework agreement.
What are the call-off methods for the framework agreement in questions?
■

The method of call-off must be stipulated within the terms and conditions of
the framework agreement;
■ The methods will be based on the nature of the goods, services or works to
be provided and prevailing market conditions;
■ Note that specifications and basic terms set out in the framework agreement
cannot be changed, however the method of call-off may allow for certain
terms to be refined.
What are the benefits of conducting a mini-competition under a framework
agreement?
■

No need to repeat many of the stages of a full competitive tendering
process;
■ No need or scope to assess supplier’s capacity and capability;
■ No need for a standstill period;
■ Possibility of improving on prices obtained when the framework agreement
was tendered.
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APP6 – 7.8

Dynamic Purchasing Systems (DPS) Article 34/Regulation 34

These are similar to framework agreements but have to be run as a completely electronic process.
A DPS creates an electronic market place through which contracting authorities can source
requirements by inviting tenders from economic operators admitted to the system. The DPS must
be set up using a restricted procedure to appoint economic operators as participants in the
DPS. One of the major advantages of a DPS over a framework agreement is that other economic
operators can subsequently apply to join the DPS at any time in the life of the DPS.
Dynamic Purchasing Systems are to be operated as a completely electronic process (Regulation
34(2))
APP6 – 8

Selection stage

APP6 – 8.1

Qualitative selection and the use of Pre-Qualification
Questionnaires (Regulation 107)

Reminder
PQQs cannot be used for contracts which are below the EU
threshold (Regulation 111).

APP6 – 8.1.1

APP6 – 8.1.2

Qualitative selection means processes by which contracting authorities:
■

select economic operators to participate in procurement procedures; and

■

decide whether to exclude economic operators from such participation.
The Council must have regard to the statutory Crown Commercial Service

guidance in relation to the qualitative selection of economic operators.
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The PQQ Guidance covers:
■

the requirement to use the standardised PQQ, reportable deviations, general
principles, disclosure of scoring methodologies and consortium issues;

■

guidance on the use of each section in the standardised PQQ; and the form
of standardised PQQ

APP6 – 8.1.3

The standardised PQQ and notes for completion is set out in Appendix 3

APP6 – 8.1.4

The Council should use the standardised PQQ and should not amend the

wording. Any questions selected from the standardised PQQ should be relevant and
proportionate to the complexity and risk of the particular requirements
APP6 – 8.1.5

Where contracting authorities deviate from the standard wording they must:
■

be able to justify the reason for doing so, if asked.

■

report to the Cabinet Office any deviations from the standard wording and
provide a rationale for the deviation

■

report within 30 days of the PQQ being made available to candidates on
Contracts Finder

APP6 – 8.1.6

Self Certification

The Council should allow economic operators to self certify that they are not subject to
mandatory/discretionary grounds for exclusion.

APP6 – 8.1.7

Evidence of compliance

The Council will normally only request evidence that the economic operators meet
specified requirements relating to insurance, equality, environmental management and
health and safety from the winning tenderer.
APP6 – 8.1.8

Scoring methodology

The Council will make known to economic operators at the same time that the
PQQ/selection questions are known:
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■

full details including scoring for each question, weightings

■

any pass mark or minimum threshold for selection

The Council will also make clear to economic operators any pass/fail questions.
APP6 – 8.1.9

Consortia

The Council will follow the requirements about information to be obtained and the
manner of obtaining that information set out in the PQQ guidance.

Note
The second part of the statutory guidance at Annex 1 is guidance on using each section of
the standardised PQQ, together with a copy of the standardised PQQ.
This covers:
■

Supplier (economic operator) information

■

Mandatory grounds for exclusion

■

Discretionary grounds for exclusion – Part 1

■

Discretionary grounds for exclusion – Part 2 Tax compliance
■

This applies to central government only

■

Self cleaning (covering both mandatory and discreionary exclusions) i.e. suppliers
evidencing remedial action taken in respect of misdeeds/offences

■

Economic and financial standing

■

Technical and professional ability – Part 1
■

■

Past experience/references

Technical and professional ability – Part 2
■

Project specific questions
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■

Additional modules – only to be used if they are relevant and proportionate to the
subject matter of the contract
■

Insurance

■

Compliance with equality legislation

■

Environmental management

■

Health and Safety

Comment on consequences of failure to comply with statutory guidance:
It is very important to read all of the PQQ Guidance carefully to ensure compliance.
Contracting authorities must have regard to the statutory guidance. If a contracting
authority decides not to follow the statutory guidance then it must have a clearly
documented and appropriate reason for doing so and will need to report this. Failure to
have regard to statutory guidance could open up the possibility of legal challenge by way
of judicial review.
Comment on the practical impact of the statutory guidance:
In issuing the statutory guidance the government is putting significant pressure on all
contracting authorities (save for the procurement of healthcare services as above) to use
the standardised PQQ for all EU procurement processes for supplies and services
contracts where a selection stage is applied.
This will require all authorities to review their standard selection stage procurement
documents for EU procurements, including any documents or questions used in eprocurement, to ensure compliance and avoid the "reportable deviations" process as
well as potential judicial review.
It may also require changes to internal rules. For example, if it is currently obligatory
under an authority's internal rules to include equality or health and safety questions in a
PQQ then the automatic use of those questions will no longer be permitted. Those
questions must be considered for inclusion on a case by case basis and the decision
and reason for inclusion will need to be documented demonstrating that they are
reasonable and proportionate.
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APP6 – 8.2

Grounds for exclusion (Regulation 57)

APP6 – 8.2.1

Mandatory grounds (Regulations 57(1) – 57(3))

A contracting authority must exclude a potential bidder where it has established, or is
aware, that that economic operator has been convicted of any of the offences set out in
regulation 57 (offences related to organised crime, corruption, fraud, money laundering,
terrorism, child labour and human trafficking)
Period of exclusion (for mandatory grounds): 5 years from the date of the conviction
(Regulation 57(11)).
APP6 – 8.2.2

Mandatory exclusion on the grounds of breach of obligations
relating to payment of taxes or social security contributions
(Regulation 57(3)):

It is mandatory where the breach has been established by a judicial or administrative
decision which has final and binding effect (except where disproportionate, e.g. only
minor amounts involved).
APP6 – 8.2.3

Discretionary

grounds,

including

poor

prior

performance

(Regulation 57(8))
A contracting authority may exclude an economic operator in the circumstances set out
in regulation 57(8) where:
■

the contracting authority can demonstrate a breach of obligations relating to
payment of taxes or social security, but there is no relevant judicial or
administrative decision. See note below under “Period of exclusion”.

■

there is violation of environmental, social or labour law

■

the economic operator is guilty of grave professional misconduct, which renders
its integrity questionable

■

there is a conflict of interest arising in the conduct of the procurement procedure
that cannot be resolved by using less intrusive measures than exclusion

■

the contracting authority has sufficiently plausible indications that collusion has
taken place between economic operators

■

the economic operator has sought to unduly influence a contracting authority's
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decision or obtain information with a view to gaining a competitive advantage
■

there has been poor prior performance of a public contract by the economic
operator

■

bankruptcy or insolvency

■

misrepresentation

■

poor performance (this means significant or persistent deficiencies in the
performance of a substantive requirement under a prior public contract which led
to early termination of that prior contract, damages or other comparable sanctions).
Great caution would need to be exercised before relying on this ground.

Period of exclusion (for most discretionary grounds): 3 years from the date of the
relevant event. (Regulation 57(12)).

Period of exclusion for breach of obligations relating to payment of taxes or social
security (discretionary ground): No maximum period of exclusion is specified because
the discretionary ground can be remedied by payment.

APP6 – 8.2.4

Proportionality and “self-cleaning”

All of the grounds for exclusion, mandatory or discretionary, are subject to two important
principles:
■

proportionality

■

the ability for an economic operator to "self-clean"

APP6 – 8.2.5

Proportionality

Exclusion is a draconian measure and so contracting authorities should not use
exclusion where they could tackle the problem in another way without major
inconvenience. For example, where there is a conflict of interest which can be resolved
by the removal of an individual involved in the procurement process that is a more
proportionate response than excluding the economic operator altogether from
participation.
APP6 – 8.2.6

“Self-cleaning”

Additionally, a contracting authority cannot exclude an economic operator where the
economic operator can show that it has taken steps to remedy the wrong, and those
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steps are sufficient to demonstrate reliability. The proof required from economic
operators is quite onerous. The contracting authority may take into account the
seriousness of the particular circumstances before deciding whether the evidence of
self-cleaning is sufficient to demonstrate reliability. If the contracting authority is not
satisfied, it must provide a statement of reasons to the economic operator concerned.

APP6 – 8.3

Selection criteria – (Regulation 58)

APP6 – 8.3.1

Limitations

Selection criteria may only relate to-■

suitability to pursue a professional activity (Regulation 58(5) - (6))

■

economic and financial standing (Regulation 58(7) - (14))

■

technical and professional ability (Regulation 58(15) - (19))

Note
PPN 02/13 gives advice on information that the Council may seek.

APP6 – 8.3.2

Relevance and proportionality

All requirements must be related and proportionate to the subject-matter of the contract.

APP6 – 8.4

Means of proof (Regulations 60 - 62)

APP6 – 8.4.1

The Council is limited as to the evidence it can ask for as proof:

■

that the exclusion grounds do not apply and

■

that selection criteria have been met.

APP6 – 8.4.2

Evidence

The Council can ask for
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■

technical references (Regulation 58(16))

■

certificates concerning quality management and environmental management
systems (Regulation 62)

■

evidence listed in Regulation 60:
Proving the absence of grounds for exclusion (Regulation 60(4) – (5))
Proving economic and financial standing (Regulation 60(6) – (8))
Proving technical and professional ability (Regulation 60(9))

Note
The provisions of Article 58 emphasise the need for selection criteria to be appropriate,
“related and proportionate” to the subject matter of the contract.
There is also a general limitation on the use of a minimum annual turnover requirement
(if used) to twice the total contract value, except in special cases.

The changes to permitted selection criteria are relatively minimal. There is now a
specific reference to the well-established requirement that selection criteria must be
relevant and proportionate. There is more detail on certain aspects of selection stage
evaluation including provisions relating to the assessment of economic and financial
standing. For example:
■

Minimum annual turnover requirement: this must, in general, be limited to two
times the estimated contract value.
■ Financial ratios, such as asset:liability ratios: the methods and criteria to be
used must be specified in the procurement documents and be transparent,
objective and proportionate.
The clear aim is to encourage the participation of SMEs in procurement, which is part of
the wider EU agenda.
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APP6 – 8.5

The European Single Procurement Document (ESPD)
(Regulation 58)

The ESPD is a new form of self-declaration which an economic provider can provide at the initial
stage of the selection process. The European Commission has issued a standard form ESPD
which will be used in an electronic format. The ESPD will be a substitute for certificates issued by
public authorities and other third parties. It can be updated and re-used by the economic operator
for different procurements.
An economic operator can use the ESPD to demonstrate that: (1) the grounds for mandatory or
discretionary exclusion do not apply; (2) it meets the relevant selection criteria; and (3) where
relevant, it fulfils the criteria to be used to reduce the number of qualified candidates invited to
tender.
Contracting authorities must accept the ESPD as part of the initial qualification process but they
can then ask for the supporting documents at any time during the procurement. They must ask the
successful bidder for the relevant supporting documents prior to awarding the contract.
The introduction of the ESPD is intended to reduce the burden on economic operators in terms of
information provision at the early stages of the procurement process.

Notes

The ESPD is a new standard form for bidders to use when responding to
prequalification questionnaires (PQQs) in public procurements. Bidders can choose to
submit a completed ESPD as an alternative to filling in a PQQ.

The idea behind the ESPD is that bidders need to provide the same information in
most procurements. This is particularly the case now that this is being standardised
through the obligation to use the Crown Commercial Service’s standard PQQ
questions (or PAS 91 for works contracts). Through the ESPD bidders will self-declare
that they are not in a situation in which they must (or may) be excluded and that they
meet the relevant selection criteria for the procurement.

Once filled out through the electronic ESPD service, the ESPD can be reused to
respond to PQQs in multiple public procurement processes. Standardising this
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information in a single form should make it easier to bid. Only the winning bidder will
then need to provide evidence to demonstrate that they meet the selection criteria for
the contract.

Bidders should complete this now, so that they are in a position to decide whether to
respond to future PQQs by submitting an ESPD. Bidders can still complete PQQs, but
over time there will be a move to the ESPD as an alternative.

Bidders who rely on the resources of parent companies or who are proposing to use
subcontractors will need to provide a separate ESPD form for each of them. Procuring
authorities can ask bidders who are proposing to use subcontractors (but do not need
to rely on their resources to meet the prequalification requirements) to submit an ESPD
for each of those subcontractors.

Ultimately, the ESPD form will be able to be completed online for use through a free,
web-based system, which is currently being developed. This will make it easier to
reuse ESPDs for multiple procurements.

Economic operators will be required to confirm in the ESPD that the relevant
grounds for exclusion do not apply and that criteria for selection and short-listing
required by the contracting authority are fulfilled. They must also confirm that they
will be able to provide those documents, upon request, without delay.
Contracting authorities must accept the ESPD in lieu of certificates provided by
public authorities or third parties relating to the grounds for exclusion, selection
criteria and the criteria for reducing or limiting the number of qualified candidates
(short-listing).
Contracting authorities can request the certificates or other documents at any later
stage in the process.
In the UK, contracting authorities often use self-certification by economic operators
in relation to grounds for exclusion and we have relatively limited requirements for
certification by public authorities or third parties.
The provision of Article 58 emphasis the need for selection criteria to be
appropriate, “related and proportionate” to the subject matter of the contract.
There is also a general limitation on the use of a minimum annual turnover
requirement (if used) to twice the total contract value, except in special cases.
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What do procurers need to know?

At the moment bidders complete their PQQ responses in a form provided by the
procuring organisation. This is based either on the CCS Standard PQQ or PAS 91.
When completing this, bidders self-declare that they meet the minimum selection
requirements (pass/fail tests) for the particular procurement and usually answer
(scored) questions so that all those meeting the minimum selection requirements can
be “ranked”, with the top 3 or 5 (depending on the procedure) or more being invited to
tender.

Under the new system, which applies from 26th January 2016, procuring organisations
will need to accept an ESPD instead of their own PQQ filled in by the bidder. In the
PQQ, procuring authorities will need to indicate the information bidders will need to
include in the ESPD (which will be the same as the information needed to complete
the PQQ).

Procurers should also include a statement setting out whether or not bidders should
provide information relating to subcontractors on whose capacities they do not rely in
their bid.

Should they choose to do so, a procuring organisation can choose just to ask a single
question whether or not the bidder meets all of the selection criteria for the
procurement. We would not recommend this for most procurements, since the process
of requiring the bidders to answer each question means that they have to address
them individually (making it easier to address situations where they may have failed
to declare, for example, health and safety convictions).
“Selection” and “scored” questions

What is not clear under the new regime is how “scored” questions will be dealt with in
an ESPD. The ESPD guidance simply repeats the wording in the Regulations on
ESPDs, which refers to bidders “confirming” in the ESPD that they “fulfil the objective
rules and criteria” that will be used to limit the number of tenderers. The template
ESPD then asks bidders to declare that “they meet the objective and non-
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discriminatory criteria or rules to be applied in order to limit the number of candidates,
i.e. tenderers, in the following way…”

The problem with this is that it is simply not possible to devise an objective pass/fail
test that always limits the numbers passing to the exact number of bidders that
contracting authority wants to invite to tender. It is therefore inevitable that some kind
of ranking system will still need to be used.

We anticipate that, at least in the short term, contracting authorities will treat ESPDs
in the same way as PQQs. Bidders will be asked to set out their “answers” to “scored”
questions in the ESPD in response to the above question. This simple declaration at
the end of the ESPD form will therefore need to be capable of accommodating the
bidder’s answers to the variety of “scored” “selection” questions contracting authorities
will want to ask. It remains to be seen whether this approach will be accepted by the
European Court of Justice if it is ever challenged, or whether it will just continue
unchallenged as “accepted practice”.

The form can be found at Annex 2.
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APP6 – 9

Post tender clarification and negotiation

APP6 – 9.1

Tender Clarification

APP6 – 9.1.1

Tender Clarification is contact between the Council and the tenderer(s) purely for

the purpose of clarifying aspects of the tender which are perhaps ambiguous or
anomalous.
APP6 – 9.1.2

Once all tenders have been received, the Council may wish to clarify some

aspects of the bids during their evaluation (for example, if parts of the bids are unclear
or contain minor errors). The Council may also seek clarification from suppliers on
matters of quality performance or particular terms and conditions of contracts.
APP6 – 9.1.3

During the clarification process, the Council must respect bid confidentiality and

avoid unfairness to potential suppliers.
APP6 – 9.1.4

Negotiations in relation to price or other areas where improvements may be

possible should not take place, and an audit trail must be maintained to ensure that the
process remains fair and transparent.
APP6 – 9.1.5

All suppliers who are able to meet the requirements of the specification must be

given the same opportunity to engage in clarification.
APP6 – 9.2

Post Tender Negotiation

APP6 – 9.2.1

Post-Tender Negotiation (PTN) is a separate exercise from Tender Clarification.

PTN is “negotiation after receipt of formal bids or tenders and before the letting of
contract(s) with those companies submitting tender(s) offering the best value for money
with a view to obtaining an improvement in content in circumstances which do not put
the other tenderers at a disadvantage, distort competition or affect adversely trust in the
competitive tendering process”.
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APP6 – 9.2.2

There are restrictions on the use of post tender negotiation under the open and

restricted procedures. The European Commission has issued a statement on post
tender negotiations in which it specifically rules out any negotiations on price, i.e
“In open and restricted procedures all negotiations with candidates or tenderers on
fundamental aspects of contracts, variation in which are likely to distort competition, and
in particular on prices, shall be ruled out; however, discussions with candidates or
tenderers may be held only for the purpose of clarifying or supplementing the content of
their tenders or the requirements of the contracting authorities, and provided this does
not involve discrimination”.

Consequently the Legal Section must be consulted before any Post-Tender
Negotiations take place.
APP6 – 9.2.3

If PTN is permitted, the competing tenderers must be treated in an honest, fair

and ethical manner at all stages, whilst retaining confidentiality of their bids. Post Tender
Negotiations seek to make each individual bid as competitive as possible, without
reference to any other bids. For example, the Council must not unfairly trade off one bid
against another by using the lowest bid to seek a reduction in costs from the other
bidders.
APP6 – 9.2.4

The key point is that the Council must not act in a manner that is likely to distort

competition. It is important that all post-tender communication, whether in the form of
clarification or negotiation, is meticulously recorded and, above all, that proceedings are
conducted in a manner which is not only fair, but which is seen to be fair by the relevant
parties

APP6 – 10

Award of contracts

APP6 – 10.1

Contracts must be awarded on the basis of the Contract award criteria provided

that:
(a)

the tender complies with the requirements, conditions and criteria set out in the
contract notice and procurement documents;

(b)

the tenderer is not excluded (regulation 57)
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(c)

the tender meets the selection criteria (regulation 58) and

(d)

where applicable, the tender meets the non-discriminatory rules and criteria
referred to in regulation 65.

APP6 – 10.2

Contract Award Criteria (regulations 67 & 68)

APP6 – 10.2.1 General principle
The Contract Award Criteria chosen by the Council must
•

ensure the possibility of effective competition (Regulation 67(7))

•

be objective

•

comply with general principles of transparency, equal treatment, nondiscrimination and proportionality (Regulation 18(1))

•

be accompanied by specifications (Regulation 67(8))

•

be built into the evaluation model

The Council must specify the relative weightings of the Contract Award Criteria in the
evaluation model.

Weightings cannot be changed or sub-criteria introduced at a later date except in limited
circumstances.
APP6 – 10.2.2 Most economically advantageous tender
The Council must base the award of all public contracts on the most economically
advantageous tender.

The most economically advantageous tender will be evaluated on the basis of:
■

Price

■

Cost or

■

Best price/quality ratio

APP6 – 10.2.3 Price
This will be the lowest price.
APP6 – 10.2.4 Cost
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This is not just the cost of acquisition. Where cost is the basis of evaluation a “cost-effectiveness
approach” must be used. Life-cycle costing is an example of a cost effectiveness approach
specified in the regulations.
Life-cycle costing includes any or all of the following:
(a) costs, borne by the contracting authority or other users, such as—
(i)

costs relating to acquisition,

(ii)

costs of use, such as consumption of energy and other resources,

(iii)

maintenance costs,

(iv)

end of life costs, such as collection and recycling costs;

(b) costs imputed to environmental externalities linked to the product, service or works during its
life cycle, provided their monetary value can be determined and verified.
Regulation 68 sets out the method of assessing ‘environmental externalities’ (such as greenhouse
gases and pollutant emissions).

APP6 – 10.2.5 Best price-quality ratio
The term “best price-quality ratio” means much the same as the “most economically advantageous
tender” criterion.
The Best price-quality ratio has to be assessed on the basis of criteria, such as qualitative,
environmental and/or social aspects, linked to the subject-matter of the public contract in question.
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See below for further discussion of the criteria which can be used to assess the best
price-quality ratio.
Criteria for evaluating the best price-quality ratio
There is greater emphasis on the use of qualitative criteria as well as social and
environmental criteria. This reflects the developments in thinking at EU level about the
use of public procurement to promote social and environmental issues and encourage
innovation.
There is a still a requirement for the criteria to be linked to the subject matter of the
contract but that concept is widened. Criteria can now be linked to the subject matter of
the contract where they relate to a specific process of production, provision or trading or
a specific process at another stage of their life-cycle (Article 67(3)/Regulation 67(5)).
This, together with new provisions on the use of technical specifications and labels at
Articles 42 and 43/Regulation 42 and 43, opens up the possibility for legitimate use of a
wide range of social and environmental criteria: for example, relating to fair trade in
production, the use of non-toxic substances or end of life disposal. Criteria will still need
to comply with basic principles including transparency and non-discrimination.
Where the quality of the staff assigned to a contract can have a significant impact on the
level of performance then the organisation, qualification and experience of staff are
specifically permitted award criteria. This provides helpful clarity following the
uncertainty arising from the Lianakis** case which some commentators interpreted as
meaning that these were not permitted award criteria and could only be used at the
selection stage.
The importance of transparency
Where a contracting authority proposes to use a life-cycle costing approach it must
include information in the procurement documents covering:
•
the data required from tenderers, which must be capable of being
provided by normally diligent economic operators
•
details of the assessment method to be used, which must be objectively
verifiable, non-discriminatory and accessible to all parties.
The award criteria will still need to be accompanied by specifications that allow the
information provided by the tenderers to be effectively verified in order to assess how
well the terms meet the award criteria. Contracting authorities will also need to ensure
that they continue to take great care to clearly set out in the procurement documents the
relative weighting that will be given to each of the award criteria.

**Lianakis was a case decided by the Court of Justice of the European Union in 2008
(C-532/06).
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APP6 – 11

Notification of Decisions

APP6 – 11.1

Decision to exclude candidates or tenderers (regulation 55)

APP6 – 11.1.1 All unsuccessful candidates or tenderers should be notified of the decision to
exclude them from the tendering process as soon as possible together with the reasons.
APP6 – 11.1.2 If the Council receives a written request from candidates or tenderers, it must:

•

respond as quickly as possible and in any event within 15 days

•

give reasons and

•

(if the request is from a tenderer that has made an admissible tender) set out the
characteristics and relative advantages of the winning tender and the name of the
successful tenderer.

APP6 – 11.2

Award Decision Notice (“Standstill Notice”) (regulation 86)

APP6 – 11.2.1 Once a decision as to whom the contract shall be awarded has been made, all
candidate and tenderers must be advised accordingly. After that notice is sent a
‘Standstill Period’ must then elapse before the contact is awarded, unless there has been
a legal challenge to the decision.
Tenderers (regulation 86(2) and 86(3)
APP6 – 11.2.2 Detailed provisions are set out in regulation 86, but the Award Decision Notice to
tenderers must include:
•

the criteria for the award of the contract;

•

the reasons for the decision, including the characteristics and relative advantages
of the successful tender, the score (if any) obtained by the tenderer which is to
receive the notice; and the successful tenderer

•

a precise statement of when the standstill period is expected to end
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Candidates (regulation 86(2) and 86(3)
APP6 – 11.2.3 The Award Decision Notice to candidates:
•

must contain the same information as that to tenderers and give the reasons why
the candidate was unsuccessful but

•

need not set out the relative advantages of the successful tender

Exemptions
APP6 – 11.2.4 Regulations 86(5) – 86(8) set out the exemptions from the requirement to advise
tenderers and candidates but these are only available in limited circumstances.
APP6 – 12

Standstill Period (regulation 87)

APP6 – 12.1

Once the Council has sent an Award Decision Notice to tenderers and

candidates it must not enter into the contract or conclude the framework agreement before the end
of the standstill period:
APP6 – 12.1.1 If the Award Decision Notice is sent electronically or by FAX the standstill period
ends at midnight at the end of the 10th day after the relevant sending date.
APP6 – 12.1.2 If the Award Decision Notice is sent by other means (e.g. by post) the standstill
period ends at whichever of the following occurs first:-(a)

midnight at the end of the 15th day after the relevant sending date;

(b)

midnight at the end of 10th day after the date on which the last of the economic
operators to receive such a notice receives it.

APP6 – 12.1.3 If the last day of the standstill period is not a working day the period must be
extended to midnight at the end of the next working day.
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APP6 – 13

Contract Award Notice (regulation 50)

APP6 – 13.1

In all instances, once a contract has been awarded (or a framework agreement

concluded), the awarding body must publish a notice in OJEU within 30 days of the contract award.
This notice must be on a Standard Form, available from the Commission website
(http://simap.eu.int ).
APP6 – 14

Permitted changes to existing contracts (BS9)

It is not surprising that parties to a contract or framework agreement occasionally wish to modify
the terms which they originally agreed.
Common situations can include the need to change contractor as a result of a company
restructuring, the wish to drive efficiency savings by purchasing a different product or amending
payment terms, or the need to purchase a new piece of equipment that was not initially envisaged
as part of a wider project. These are just examples and you may have come across many more in
your different practice areas.
Article 72/Regulation 72 set out six circumstances in which you can make changes
(modifications) to a contract or a framework agreement . In this Byte we refer to these as the six
“permitted changes”. If you wish to modify an existing contract, you will need to consider whether
it falls within one or more of the six permitted changes. If it does, you can make the changes
without running a new procurement.
The six permitted changes are summarised below. Two of the permitted changes (numbers 2 and
3) will look familiar as quite similar provisions exist under the current rules on grounds for award of
a contract by negotiation without prior publication of a contract notice. Other permitted changes
reflect principles which have been developed in EU case law.
Permitted change 1: Modifications that are clearly provided for in the original procurement and
contract documents – Article 72(1)(a)/Regulation 72(1)(a)
If the original procurement documents are clear that certain modifications may be made, this may
avoid the need to run a new procurement. The modifications must have been provided for in "clear,
precise and unequivocal review clauses". The scope and nature of the possible modifications must
be clear as must the conditions under which the review clauses can be used.
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A particular example given in the Regulations is of a price revision clause which may, for example,
take account of changes in inflation. The modifications must not alter the overall nature of the
contract. This is worth bearing in mind when drafting your contracts. If there is a particular area
that may be subject to change, consider whether you can deal with it when drafting your contract
documents and in the call for competition.
Permitted change 2: Necessary modifications where a change of contractor cannot be made –
Article 72(1)(b)/Regulation 72(1)(b)
This can be used where it becomes necessary to purchase new works, services or supplies from
the original contractor and that purchase was not included in the original procurement. This
permitted change can only be relied on where a change of contractor:
■

cannot be made for economic or technical reasons; and

■

would cause significant inconvenience or substantial duplication of cost for the contracting
authority.

In addition, the change will only be allowed if it does not result in an increase in price of more than
50% of the value of the original contract.
A contracting authority could, for example, rely on this clause to purchase a piece of software from
its IT contractor where that specific software is required to interface with an existing system
provided by the IT contractor. You must take care to ensure that the purchase is genuinely
necessary.
It is possible to make several modifications relying on permitted change 2. The 50% increase in
price limit applies to each separate modification. There is a "good faith" element in that this must
not be used as a means of circumventing the procurement rules (Regulation 72(2)(b)).
If a contracting authority relies on permitted change 2 it must publish a notice in the OJEU saying
that it has done so (Regulation 72(3)).
Permitted change 3: Modifications to deal with unforeseen circumstances – Article
72(1)(c)/Regulation 72(1)(c)
If an event or set of circumstances occurs which a contracting authority acting "diligently" could not
have foreseen, it is possible to modify the contract without procurement. That is a permitted change
where the modification does not alter the overall nature of the contract and does not result in an
increase in price of more than 50% of the value of the original contract.
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For example, a contracting authority could rely on this if it has to move a service unexpectedly due
to a finding of asbestos in one of its buildings. It may need to pay the contractor which already
provides the service an additional amount to facilitate the move to a different location. It could rely
on permitted change 3 to do so.
It is possible to make several modifications relying on permitted change 3. The 50% increase in
price limit applies to each separate modification. There is a "good faith" element in that this must
not be used as a means of circumventing the procurement rules (Regulation 72(2)(b)).
If a contracting authority relies on permitted change 3 it must publish a notice in the OJEU saying
that it has done so (Regulation 72(3)).
Permitted change 4: Modifications to deal with a new contractor replacing the original
contractor – Article 72(1)(d)
Regulation 72(1)(d) refers to two circumstances where a new contractor may replace the original
contractor and that change is a permitted change:
1. where the change is envisaged in the contract or procurement documents and where the
conditions in permitted change 4 are met; or
2. where the replacement is as a result of "corporate restructuring, including takeover, merger,
acquisition or insolvency". This is provided that:
■

the new contractor meets the pre-qualification criteria; and

■

the change in contractor must not result in other substantial amendments to the contract.

The "good faith" requirement applies. Permitted change 4 must not be used to circumvent
procurement rules.
Permitted change 5: Modifications that are "not substantial" – Article 72(1)(e) and
72(4)/Regulation 72(1)(e) and 72(8)
Under permitted change 5, any modifications which are not substantial can be made without
running a procurement process.
The structure of permitted change 5 is slightly different in the Directive and the Regulations.
Regulation 72(8) sets out 5 circumstances in which modifications will always be considered to be
substantial and so require a new procurement. These are:
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■

modification renders the contract materially different in character from the one concluded;

■

modifications that could have resulted in a different outcome in the procurement; i.e. which
would have allowed for the admission of other candidates, acceptance of other tenders, or
attracted additional participants in the procedure;

■

modifications which shift the economic balance of the contract in favour of the contractor. For
example, a price increase could fall into this category;

■

modifications which extend the scope of the contract considerably. For example, a substantial
increase in the duration or extension of the subject matter of the contract could fall into this
category;

■

where a new contractor replaces the original contractor, other than where this is allowed under
permitted change 4.

Permitted change 6: Low value modifications – Article 72(2)/Regulations 72(1)(f), 72(5) &
72(6)
If the value attributable to the modification:
■

falls below the relevant procurement threshold currently £172,514/£111,676 for supplies and
services and £4,322,012 for works; and

■

is less than 10% of the initial contract value for supplies and services contracts or 15% of the
initial contract value for a works contract

then permitted change 6 applies.
The modification must not alter the overall nature of the contract.
It is possible to make more than one modification to a contract under permitted change 6, however
the cumulative value of the modifications must not exceed the relevant procurement threshold.

APP6 – 15

Enforcement

The principal means of enforcement for a breach of the Regulations and other enforceable EU law
such as the Treaty are:
■

action by suppliers or contractors against individual purchasers in the High Court; and

■

action by the Commission against the Member State in the ECJ.
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Either way the result might be the suspension of an incomplete contract award procedure or the
setting aside of a decision in an incomplete contract award procedure. The High Court also has
powers to award damages. In cases where a contract has been entered into, an award of damages
is the only remedy which the High Court can provide. However, the ECJ has demonstrated that,
in appropriate circumstances, it is prepared to overturn a contract.

APP6 – 16

Reporting requirements

APP6 – 16.1

Regulation 84 Reports – on contracts, framework agreements and
dynamic purchasing systems

Regulation 84 requires contracting authorities to prepare and retain a written report (a "Regulation
84 Report") covering specified information about the procurement process for every over EU
threshold contract, framework agreement and dynamic purchasing system which is awarded or
established.
The keeping of procurement records is good, standard procurement practice and most contracting
authorities are already likely to have thorough records of every procurement which they undertake.
The requirement to prepare reports for submission to the Cabinet Office for the purposes of
providing the European Commission with information is not a new concept. The provisions in
Regulation 84 are, however, more detailed than before.
The information specified in Regulation 84 is not an exhaustive list. There are other Regulations
which refer to additional information to be included in the Regulation 84 Report.
A summary of the information to be included in the Regulation 84 Report is set out below, with
cross references to the relevant Regulations. We have listed the requirements in the order they are
likely to arise, rather than sticking with the order set out in Regulation 84. Not all of the information
listed will be relevant to every procurement.
Information

Regulations

Basic information
Name and address of contracting authority

84(1)(a)

Subject matter of the contract, framework agreement or

84(1)(a)

dynamic purchasing system (DPS)
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Value of the contract, framework agreement or DPS

84(1)(a)

Choice of procedure
Competitive procedure with negotiation: circumstances in

84(1)(e)

Regulation 26 which justify use of the procedure
26(4)
Competitive dialogue: circumstances in Regulation 26 which

84(1)(e)

justify use of the procedure
26(4)
Negotiated

procedure

without

prior

publication:

84(1)(f)

circumstances in Regulation 32 which justify use of the
procedure

32

Conduct of the procurement process
Electronic communication: where applicable, reasons why

84(1)(h)

means of communication other than by electronic means
have been used for submission of tenders
Conflicts of interest: where applicable, conflicts of interest

22
84(1)(i)

detected and subsequent measures taken
24
Prior involvement of candidates or tenderers: measures taken

41

to ensure that competition is not distorted by the participation
of a candidate or tenderer which had prior involvement
Division of contract into lots: main reasons for decision not to

46(2)

subdivide contracts into lots
Light regime: decision and reasons for the decision not to

76(4)(b)(iii)

conduct the procurement in conformity with specified
information in the contract notice or prior information notice

84(7)&(8)

Selection stage
Setting minimum turnover requirements: reasons for setting

58(9)

minimum yearly turnover requirements above twice the
estimated contract value (alternatively can set out the reasons
in the procurement documents)
Qualitative selection (where applicable)

84(1)(b)
56 to 64

Names of the selected candidates or tenderers and reasons

84(1)(b)

for their selection
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Names of the rejected candidates or tenderers and reasons

84(1)(b)

for their rejection
Reduction in number of qualified candidates (i.e. shortlisting)
Names of the selected candidates or tenderers and reasons

84(1)(b)

for their selection
65 & 66
Names of the rejected candidates or tenderers and reasons

84(1)(b)

for their rejection
65 & 66
Award stage
Abnormally low tenders: Reasons for rejection of tenders

84(1)(c)

found to be abnormally low
69
Tender award
Name of successful tenderer

84(1)(d)

Reasons why successful tenderer's tender was selected

84(1)(d)

Where known, the share (if any) of the contract or framework

84(1)(d)(i)

agreement which the successful tenderer intends to
71

subcontract to third parties
Where

known

the

names

of

the

main

contractor's

84(1)(d)(ii)

subcontractors
71
Decision not to award
Reason why contracting authority has decided not to award a

84(1)(h)

contract or establish a framework or DPS

APP6 – 16.1.1 Contracts awarded under a framework agreement
(Regulation 84(2)
A Regulation 84 Report is not required for contracts awarded under framework agreements:
1.

Where the framework agreement is with a single economic operator

2.

Where the framework agreement is with more than one economic operator and the
award of the contract is made without a mini-competition

A Regulation 84 Report is required for contracts awarded under framework agreements where the
award is made using a mini competition.
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APP6 – 16.1.2 Cross referencing to the contract award notice (Regulation 84(3))
If the contract award notice contains information required for the Regulation 84 Report then it is
acceptable to cross refer to the contract award notice rather than repeating the information in the
Regulation 84 Report
APP6 – 16.1.3 Providing the Report to the European Commission or the Cabinet
Office
Contracting authorities are required to provide the report, or its main elements, when requested to
do so to the European Commission, Cabinet Office or such other body as the Cabinet Office shall
direct.
APP6 – 16.2

Additional Requirements to provide information to the Cabinet
Office

Regulation 84(6) requires contracting authorities to send a report to Cabinet Office containing such
other information which the Cabinet Office may request for the purpose of providing the
Commission with information. This applies to contracts both above and below the EU thresholds.

APP6 – 16.3

Documenting Decisions

APP6 – 16.3.1 Regulations 84(7) to (9) require contracting authorities to:
■

Document the progress of all procurement procedures

■

Ensure that they keep sufficient documentation to justify decisions taken at all stages in the
procurement procedure. Regulation 84(8) provides examples of the documentation which
should be kept. This covers documentation on:

■

■

Communications with economic operators and internal deliberations

■

Preparation of procurement documents

■

Dialogue and negotiation (if any)

■

Selection and award of the contract

Keep documentation for a period of at least 3 years from the date of the award of the
contract.
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APP6 – 16.4

Retaining Copies of Contracts

Regulation 83 requires contracting authorities to keep copies of concluded contracts over a
specified value:
■

1 million Euros for public supply and public service contracts

■

10 million Euros for public works contracts

Contracting authorities are required to grant access to these contracts, although access to specific
documents or items of information may be denied in accordance with applicable EU or national
rules of access to documents and data protection.

APP6 – 17

Time Limits

The flow charts below show the minimum statutory time limits which will apply to the open and
restricted procedures.
The new statutory time limits are shorter, in some cases much shorter, than the current time limits.
When setting time limits for submission of tenders contracting authorities must always take into
account the complexity of the contract and the time required for drawing up tenders (Article
47/Regulation 47). The time limits must be proportionate, so the minimum timescales may not
always be appropriate.

*Note: where a PIN is used as a call for competition the procurement documents must be available
from the date of despatch of the invitation to confirm interest. See Restricted Procedure – new
options, Option 2 below for further information.
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APP6 – 17.1

Restricted Procedure – new options

There are two additional options available to sub-central authorities running the restricted
procedure.
Option 1 - agree time limits for return of tenders: this option permits sub-central authorities** to
agree the time for return of tenders with all participating tenders. The agreed period can be shorter
than 10 days. In the absence of agreement the time limit will be a minimum of 10 days (Article
28(4)/Regulation 28(8)).
Option 2 - use of a prior information notice (PIN) as a call for competition: this option permits subcentral authorities to use a special PIN to advertise one or more contracts up to a year in advance
of the start of the procurement. Following publication of the special PIN there is no further obligation
to publish a contract notice in the OJEU. Contracting authorities can then limit the competition to
those economic operators who expressed an interest in response to the PIN (Articles 26(5), 28 and
48(2)/Regulations 26(9), 28 & 48(5)-(7)).
APP6 – 17.2

Competitive Procedure with Negotiation – new options

There are two additional options available to sub-central authorities running the Competitive
Procedure with Negotiation.
Option 1- agree time limits for return of tenders : this options permits sub-central authorities to
agree the time for return of tenders with all participating tenderers. The agreed period can be
shorter than 10 days. In the absence of agreement the time limit will be a minimum of 10 days. This
exception is set out in Article 28/Regulation 28(7) (Restricted Procedure) but cross-referred to in
Article 29 (1)/Regulation 29(6) (Competitive Procedure with Negotiation).
Option 2- use of a prior information notice (PIN) as a call for competition : this option permits subcentral authorities to use a special PIN to advertise one or more contracts up to a year in advance
of the start of the procurement. Following publication of the special PIN there is no further obligation
to publish a contract notice in the OJEU. Contracting authorities can then limit the competition to
those economic operators who expressed an interest in response to the PIN.
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Appendix 7 EU Procurement Flow Charts
Open Procedure
■ Open Procedure - without prior publication of a PIN
■ Open Procedure - with publication of a standard PIN
■ Open procedure - urgency

Restricted Procedure
■ Restricted procedure – with publication of a standard PIN
■ Restricted procedure - without prior publication of a PIN
■ Restricted procedure - agreeing time for return of tenders
■ Restricted procedure- using PIN as call for competition

Competitive Dialogue
■ Competitive Dialogue

Competitive Procedure with Negotiation
■ Competitive Procedure with Negotiation without prior publication of a PIN
■ Competitive Procedure with Negotiation with publication of a standard PIN
■ Competitive Procedure with Negotiation using a PIN as a call to competition
■ Competitive Procedure with Negotiation: urgency
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Open Procedure

Open Procedure - without prior publication of a PIN (Regulations 27 and 47)

Open Procedure - with publication of a standard PIN (Regulations 27 and 47)

Open procedure - urgency (Regulation 27)
Where a “duly substantiated” state of urgency “renders impracticable” the 35/30 day time limits.
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Restricted procedure
Restricted procedure - without prior publication of a PIN (Regulations 28 and 47)

Restricted procedure – with publication of a standard PIN (Regulations 28 and 47)
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Restricted procedure - agreeing time for return of tenders (Regulations 28 and 47)

Restricted procedure- using PIN as call for competition (Regulations 28 and 47)
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Restricted procedure – urgency (Regulation 28)
Where a “duly substantiated” state of urgency “renders impracticable” the usual time limits.
***It appears that sub-central authorities may agree a shorter time limit than 10 days.

Competitive Dialogue Procedure and Competitive Procedure with Negotiation.
Competitive Dialogue (Regulations 30 and 47)
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Competitive Procedure with Negotiation
Competitive Procedure with Negotiation without prior publication of a PIN (Regulations 29 and 47)
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Competitive Procedure with Negotiation with publication of a standard PIN (Regulations 29 and 47)
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Competitive Procedure with Negotiation using a PIN as a call to competition (Regulations 29, 47
and 48)
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Competitive Procedure with Negotiation: urgency (Regulation 29)

***It appears that sub-central authorities may agree a shorter time limit than 10 days.
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Appendix 8 Bribery Act 2010 Corruption Clause
NB The numbering [1] will change depending on where the clause is inserted into the contract.

[1] Corruption

[1].1

The Council may terminate this Agreement, and any or all sub-agreements, by written

notice with immediate effect if the Provider or any person directly or indirectly working for or
engaged by the Provider in any capacity (‘Provider Associate’) commits any Prohibited Act
described in sub-clause [1].2 or the Provider otherwise breaches sub-clause [1].2 which event shall
be deemed to be a repudiation of this Agreement and all sub-agreements by the Provider.

[1].2

For the purposes of this clause [1] "Prohibited Act" means any of the following:-

[1].2.1

to directly or indirectly offer, promise or give, to any Provider Associate, a financial or

other advantage:a. intended to induce that person to perform improperly a relevant function or activity or reward
that person for improper performance of a relevant function or activity, or
b. where is its known or believed that the acceptance of the advantage would itself constitute the
improper performance of a relevant function or activity;
[1].2.2

to directly or indirectly request, agree to receive or accept any financial or other

advantage,
(i) as an inducement or a reward for the improper performance of a relevant function or activity;
or
(ii) where the request, agreement or acceptance itself constitutes the improper performance of a
relevant function or activity;
[1].2.3

to perform a relevant function or activity improperly, in anticipation of or as a

consequence of any direct or indirect request for, agreement for or receipt of any financial or other
advantage;
[1].2.4

committing any offence: under the Bribery Act 2010; under legislation creating offences

concerning fraudulent or corrupt acts; or at common law concerning fraudulent acts relating to this
Agreement or any other contract with the Council;
[1].2.5

defrauding, attempting to defraud or conspiring to defraud the Council.
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[1].3

Notwithstanding any other provision of this Agreement, any dispute relating to the

interpretation of this clause, or the amount of or value of any gift, consideration or commission or
any financial or other advantage, shall be determined by the Council and its decision shall be final
and conclusive.
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